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1950 ANNUAL MEETING 


KENTUCKY STATE BAR ASSOCIATION 


Kentucky Hotel, Louisville, Ky. 
April 5, 6, and 7, 1950 


Wednesday Morning, April 5, 1950 


10:00 A. M. 
Meeting Called to Order..Hon. Josep D. Harkins, President, Prestonsburg 
I i cinnnsnnscininnitnabichincedcentiatsibiial Rev. Homer W. Carpenter, Louisville 
Addresses of Welcome...................------- Hon. Cuartes P. Farnstey, Mayor, 
City of Louisville 
J. Paut Kerru, President, Louisville Bar Association 
President’s Address....................-...-- Hon. JosepH D. Harkins, Prestonsburg 
aia ica cntcicisnibatibsiiiedends Tetrorp B. Orpison, President Indiana State 
Bar Association, New Albany, Indiana 
I incctcirnieiinniiia Hon. Tuomas J. Knicut, Judge, Court of Appeals of 


Kentucky, Frankfori 


12:15 to 1:30 P. M. 


LUNCHEON—Younger Lawyers Conference 
Epwarp R. Hays, Presiding, Pikeville, Kentucky 

















PROGRAM Continued 


Wednesday Afternoon, April 5, 1950 


2:00 P. M. to 4:15 P. M. 
Panel Discussion (Audience Participation) 


Administration of Estates 


Simeon S. Wixu1s, Moderator, Ashland WituraM C, Cray, Jr., Mt. Sterling 
Jupce THaxtTer Sms, Cynthiana Marvin L. Unperwoop, Elizabethtown 
C. E. Rankin, Harrodsburg Orie S. Ware, Covington 


Criminal Procedure 
WituiaM J. Wise, Moderator, Newport JamMes Park, Lexington 
Wiiu1aM S. HEIDENBERG, Louisville Jupce James W. Cammack, Frankfort 


Thursday Morning, April 6, 1950 
10:00 A. M. 


Address—“A Review of the Important Enactments of the 1950 Legislature” 
Ropert T. CuLLEN, Official Reviser of Kentucky Statutes, Frankfort 


I ate El a ae Witson W. Wyatt, Louisville 


EET JouN SHERMAN Cooper, American Representative, 
United Nations Committee 


Thursday Afternoon, April 6, 1950 
2:00 P. M. 
Panel Discussion (Audience Participation) 
Income Tax Problems 


Rosert E. Hatron, Moderator, Louisville Ricuarp D. Davis, Ashland 
James P. Hanratty, Hopkinsville Sam W. Eskew, Louisville 


Civil Procedure 
J. BaALLarp CLark, Moderator, LaGrange Biakey Hew, Louisville 
CuHartes S. Apams, Covington Georce S. Witson, Jr., Owensboro 
Jupce Watson Cuay, Frankfort 


Friday Morning, April 7, 1950 
10:00 A. M. 


Address—“Our Legal Heritage”’......................--.-..- Hon. Gorpon Brownne, 
Governor of Tennessee 


SIO sihiaitciiitguinetciingiesinbhiinhennheendiniechanienicaniemeinnnumitn Josern J. Leary, Frank/jort 
RESOLUTIONS 
ADJOURNMENT 
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SPECIAL ANNOUNCEMENTS 


1. The Louisville Bar Association will be host to the visiting lawyers and ladies at two 
affairs: 
(a) An interesting and diversified program will be presented on the night of 
April 5, 1950, at 8:15, in the Terrace Room, Kentucky Hotel. 
(b) A Banquet-Dance will be held in the Terrace Room of the Kentucky Hotel on 
April 6 at the hour of 6:30 p.m. The a speaker will be the Honorable 
Harold J. Gallagher, New York City, President American Bar Association. 

















2. The alumni of the Jefferson School of Law will have a reunion from 4:30 to 6:30 p.m., 
\pril 6, in the Shipp Room of the Kentucky Hotel. 


3. The alumni of the University of Kentucky, College of Law, will have a reunion at the 
Kentucky Hotel at 5:00 p.m., April 5, and will have a dinner at 6:00 p.m. 

4. The alumni of the University of Louisville, College of Law, will have a reunion on 
\pril 5 at the Wednesday Club, 228 West Walnut Street, Louisville, at 5:30 p.m. 

5. The alumni of the Yale Law School will have a luncheon on April 6 at 12:15 at the 

Pendennis Club. 


REGISTRATION AND BANQUET TICKETS 


ire” It is urged that each member register upon his arrival at the hotel. There is no 
Fort charge for registration. Due to limited banquet facilities, each person planning on attending 
the banquet is urged to purchase banquet tickets by or before noon April 6. 





alle 
Ive, 
‘lee 
Review of Recent Opinions, Kentucky Court 
of Appeals— More Than Ordinary Rulings 
Prepared by MARCUS C. REDWINE, JR., Of Winchester 
Burgin v. Commonwealth, 311 Ky. cerning his personal investigation of 
732. the crime and the feelings and opin- 
Che Court reaffirmed that more ions of various citizens as to defend- 
than a scintilla of evidence is neces- ant’s guilt are to be condemned and 
sary to sustain a conviction, holding constitute reversible error, 1f prop- 
the rule in the Nugent case is ap-  ¢tly certified in the bill of exceptions. 
plicable to criminal cases, as held im Graham v. Graham, 299 Ky. 543, 
Carpenter v. Commonwealth, 281 Ky. 186 gw (2d) 186 
263, 135 S.W. (2d) 877. And the Defe , <a 
opinions in the cases of Duncan v. , Vetendant, a soldier, was sued 10r 
Commonwealth. 274 Ky. 783. 172. ‘iverce on ground of abandonment, 
S.W. (2d) 665. and Hampton v. Com- 224 he entered his appearance but de- 
moncunalih 308 Ky 270) 214 SW clined to plead. Circuit Court dis- 
IG, (2d . 272 aeti ae led ‘ieee ~*". missed the wife’s petition, because the 
ee a & ¢@ are overruled, because IN <enaration was not voluntary on his 
. conflict with the Carpenter case, part. The record showed that the 





supra. 

In Lee v. Commonwealth, 311 Ky. 
495, the Court said that a prosecutor’s 
statements, in his final argument, con- 


soldier said he “would not live with 

her if she was the last woman on 

earth.” Appellate Court reversed the 
(Continued on page 104) 
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Ready for Delivery 
BALDWIN’S 1949 “KRS” SERVICE 


Cumulated issue containing: 


. All legislation subsequent to the Revised Statutes—with 
of ficial Section numbers, parallel citations and inter-section 


references 


. Complete, authoritative annotations — from current court 


decisions 


. Thorough index to all laws, including extensive cross- 


references to associated subjects 


. Special Feature: Critical comments on the new Corpora- 
tion Law by Leonidas D. Deters, Reviser and Sponsor of the 


Revised Corporation Law 


..+. ONLY IN BALDWIN’S 1949 “KRS” SERVICE 


are all these features available. 


Order your copies today. $12.00 


BANKS-BALDWIN LAW PUBLISHING COMPANY 
Oldest Law Publishing House in America — Est. 1804 
Cleveland 6, Ohio 
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The outgoing administration of our 
association, as headed by President 
Joseph D. Harkins, has stressed the 
internal relations of the bar; that is 
to say, the placing of emphasis on 
what can be accomplished for the 
good of all members of the bar by a 
working together, each lawyer with 
every other lawyer, for the common 
benefit of all, and demonstrating what 
can be accomplished by a unified, con- 
certed effort of the lawyers as a 
group. As an example, witness the 
adoption of the constitutional amend- 
ments, the judges’ expense account 
case, and the progress that has been 
made to curb the unauthorized prac- 
tice of law. President Harkins is to 
be commended for his efforts and 
congratulated upon his progress in 
bringing about a realization of what 
can be accomplished by good fellow- 
ship and unified effort. 

The incoming administration, to be 
headed by President-elect Marcus C. 
Redwine, has in mind the stressing 
of the public relations of the bar. 
There is much to be accomplished 
here, for too long the bar has been 
the butt of uncomplimentary and un- 
just jibes and jokes by an uninformed 
public, a public that thinks that a 
lawyer’s only work is getting up and 
making a speech, and that professes 
to believe that the words “lawyer” 
and “liar” are synonymous. This 
public needs to be informed, and a 
better understanding had between it 
and the bar. It is to be hoped that 
the incoming administration may 


_—— 


make vast strides toward bringing 
about this better understanding. 





The salt of the earth, in the hands 
of a dictator, becomes the saltpeter 
of the earth. 





The Judicial Council, meeting at 
Frankfort for its winter meeting, pro- 
posed a change in the State Constitu- 
tion whereby only licensed attorneys 
would be eligible to serve as county 
judge. 

This proposal has elicited comment 
from the newspapers of the state, and 
from these comments it may be gath- 
ered that the proposal has been un- 
favorably received. 

The «Morganfield Advocate says: 
“Our guess is that this is one section 
of the Constitution that will never be 
changed.” 

The Elizabethtown News says: 
“It,” the constitutional change, “would 
emphasize and improve the legal phase 
of the office, but in many counties 
there would be an extremely limited 
field to draw from, and the practical 
and business qualifications of a good 
judge might not be found in the small 
amount of material available.” 

The Leitchfield News says: “While 
this would doubtless improve the legal 
phase of the office, there is a grave 
question as to whether the total re- 
sult would be a better chief executive 
for the counties.” 

The duties of a county judge are 
many and varied, he presides over 
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the fiscal court and directs, though 
he does not control, the fiscal affairs 
of the county. The court of which 
he is the head supervises the purchase 
of all machinery used by the county, 
the building and the maintenance of 
the roads and bridges, the selection 
and purchase of all supplies used by 
the county, the maintenance of all 
county business, the allowance of all 
claims against the county, and the 
disbursing of county charity. These 
constitute one phase of the duties of 
a county judge, none of which re- 
quire the trained and expert services 
of a lawyer, but they do require the 
services of a good executive and 
good business man. 

The other phase of the duties of a 
county judge is entirely dissimilar; 
he must make settlements of admini- 
strators, guardians, and other fidu- 
ciaries; he must preside over the 
quarterly court and try such disputes 
as come within his jurisdiction. He 
tries both civil and criminal cases, 
and he must sit as an examining and 
committing magistrate. This phase of 
his duties does require the services 
of a trained lawyer. 


A good lawyer is not neceSsarily a 
good executive or even a good busi- 
ness man; and a good executive or 
business man is more often not a law- 
yer. Seldom are all the qual'fications 
of a good county judge found in one 
man. 


It must have been the second phase 
of his duties that the Judicial Coun- 
cil had in mind when it made its pro- 
posal, and to that extent it is one 
hundred per cent right. It is difficult 
to say which phase of the county 
judge’s duties is the more important, 
they are both vitally important. 


It seems that a. happier solution 
would be to divide the duties of the 
office; separate the legal from the 
administrative, and have a lawyer to 
take charge of the legal phase of the 
work he knows how to do and not 


bother with the administrative phase 
about which he may know nothing; 
and place the administrative part of 
the work in the hands of a commis- 
sioner or board of commissioners 
headed by an executive or administra- 
tor of proved ability, and let him do 
what he knows how to do and not 
bother with the legal phase about 
which he may know nothing. 

We believe that a thorough study 
of the situation by people uninfluenced 
by personal gain or advancement will 
result in some such arrangement. 


LT 


“Jubilee Court” and “Jubilant De- 
linquency” have heretofore been add- 
ed to our vocabulary, but now we 
add a new one, “Pretense Judge.” 





REVIEW OF RECENT 
OPINIONS 
(Continued from page 101) 
case, holding notwithstanding induc- 
tion into the Navy it could not be 
shown defendant would have returned 
to his wife within a year, had he 
been able to do so. It was held that 
the intention of the offending spouse 
“cannot be denied controlling con- 
sideration.” This is a “first impres- 
sion case” on this point. 


Conyers v. Conyers, 311 Ky. 468, 
(November 1949) 

The chancellor below dismissed this 
divorce action because it appeared 
the suit was collusive, the wife having 
entered her appearance and joined in 
the prayer of his petition for divorce. 
The Appellate Court reversed the 
judgment, and ordered a_ divorce 
granted, saying that while she “over- 
stepped the bounds of legal pro 
priety,” her answer showed “frank- 
ness on her part rather than as being 
collusive.” The proof showed she had 
two children by “another man,” and 
the Court said, “she knew she had 
no defense to her husband’s suit.” 
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First Annual Meeting of the 
Kentucky Bar Association 


By WILLIAM H. TOWNSEND 


Of the Lexington Bar 


At noon on Thursday, June 22, 
1882, in the City Council Chamber at 
Louisville, the first annual meeting of 
the Kentucky Bar Association was 
called to order by ex-Governor James 
3. McCreary, chairman of the Com- 
mittee on Organization. 

The Chamber was elaborately dec- 
orated with flags and bunting, and 
on each side of the dias hung portraits 
of Judge Henry Pirtle and Chancellor 
Thomas B. Cochran, two of Louis- 
ville’s early and most distinguished 
lawyers and jurists. Large baskets 
of flowers stood on the President’s 
desk, which was gracefully festooned 
in the national colors. 


Although many of those who would 
later attend had not yet arrived, about 
one hundred and fifty of the most 
eminent lawyers in the state were 
present. The morning editions of the 
local press carried announcement that, 
by reason of limited space, “no per- 
son will be expected to attend the 
sessions or dinner, except members 
of the Association, ladies invited by 
them, and gentlemen invited by the 
Executive Committee,” and that the 
gallery of the Council Chamber is 





e~\ 
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JUDGE BENJAMIN F. BUCKNER 


The first president of the 
Kentucky State Bar Association 


“reserved exclusively for ladies in- 
vited by members.” 

The day was exceedingly hot and 
sultry—the atmosphere of the Cham- 
ber almost insufferably close, and 
every man industriously plied a huge 
palm-leaf fan as though exercising a 
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privilege of membership. In a short 
appropriate speech, the presiding 
officer introduced to the assembly “a 
gentleman whom you all know by 
reputation, if not personally—one who 
has acquired a just fame at the Bar 
and on the Circuit Bench, the Presi- 
dent-elect of the Association, Judge 
Benjamin F. Buckner, of Lexington.” 


Judge Buckner began his address 
by expressing grateful appreciation 
for the “great and wholly undeserved 
honor” conferred upon him by his 
selection as President of “a body like 
this, composed of so many talented 
and distinguished members of a 
learned profession.” He said he was 
in hearty sympathy with the avowed 
purposes of organization which he 
succinctly stated to be: “The culti- 
vation of the science of jurisprudence, 
the promotion of reforms in the law, 
the facilitation of the administration 
of justice, the elevation of the stand- 
ards of integrity, honor and courtesy 
in the profession and, through the 
medium of annual reunions, the culti- 
vation and development of -that fine 
social spirit which has at all times 
been so peculiarly characteristic of 
the legal profession.” 


President Buckner devoted a con- 
siderable portion of his address to an 
eulogy of the “true lawyer.” In times 
of great danger to life and prcperty, 
when personal and moral courage of 
the highest type were required, “the 
fame of the lawyer has always shown 
the brightest.” 


The speaker enumerated some of 
the celebrated lawyers of early Ken- 
tucky: Joseph MHamilton Daviess, 
Isham Talbott, Jesse Bledsoe, Solo- 
mon P. Sharp, William T. Barry, 
John Pope, Robert Wickliffe, John 
Rowan, and Henry Clay. “Mr. Clay,” 
said Buckner, “was perhaps the equal 
of any of them as an advocate, vastly 
superior as a popular leader, prob- 
ably inferior to most of them in legal 
erudition.” 


The latter part of the President's 
address was devoted to the subject of 
law reform. Buckner strongly urged 
that the trial by jury in civil and 
criminal cases be restored to “its 
ancient common law form and sig- 
nificance.” The Judge, under the pre- 
vailing system in Kentucky, “is re- 
quired at the trial to carefully con- 
ceal from the jury that he has any 
opinion whatever upon the facts. . . . 
Any reference by him in his instruc- 
tions, to any fact as proven by the 
evidence, renders the verdict illegal 
and erroneous. Indeed, the more 
controlling a piece of evidence may 
be in the case, the greater the neces- 
sity, under our system, that any al- 
lusion to it should be avoided.” 


_ Judge Buckner expressed the opin- 
ion that the trial judge should be re- 
quired to sum up the facts and assist 
the jury in making a proper applica- 
tion of the law to the testimony. An- 
other change suggested was that, in 
cases where punishment for criminal 
offenses is alternative or discretion- 
ary “the jury should be restricted to 
the question of guilt or innocence and 
the quantum of punishment left to 
the Court.” 


President Buckner concluded his 
address by thanking his audience for 
its polite hearing. He then declared 
that the Bar Association of Kentucky 
was ready to proceed to the transac- 
tion of any business which might be 
appropriately brought before it, and 
announced a recess until 2:30 p.m. 


The first paper read at the after- 
noon session was entitled: “The Old 
& New Courts of Kentucky,” by John 
Mason Brown, of Louisville. Follow- 
ing the War of 1812, said Colonel 
Brown, land speculation in Kentucky 
became rampant and the inevitable 
crash followed. Clamor arose for re- 
lief from the public and private folly 
of the time. The program for relief 
took the form of an Act of the Legis- 
lature passed in December, 1820. It 
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provided that, if a judgment creditor 
refused to accept full satisfaction of 
his debt in paper of certain banks, 
defunct or nearly so, defendant credi- 
tors could replevy the debt for two 
years. 

In October, 1823, the Court of Ap- 
peals, composed of John Boyle, 
William Owsley, and Benjamin Mills, 
decided two cases: Blair, et al., v. 
Williams, 14 Ky. 34, and Lapsley v. 
Brashears, 14 Ky. 47, which were of 
the gravest moment and most endur- 
ing consequences. By these decisions, 
the Court held that the relief law of 
1820 was void as contravening the 
Federal Constitution. The excitement 
and political furor caused by these 
decisions was without parallel in the 
history of the state. As might be 
expected, the judges were loudly 
praised by those who approved of 
their views on the Constitution, but 
they were denounced with relentless 
vituperation by persons of the opposite 
view. J. J. Crittenden, R. J. Breckin- 
ridge, Robert Wickliffe, George Rob- 
ertson, and Ben Hardin had been 
counsel for the successful parties in 
the Court of Appeals litigation. 
William T. Barry, James Haggin, 
John Rowan, and George M. Bibb 
had represented the losers. In a short 
time these men became the leaders of 
bitter and determined political parties, 
known as the “Old Court” and the 
“New Court” parties. 

In the election of 1824, the “New 
Court” party swept the state and a 
Legislature hostile to the present 
court passed a bill legislating Boyle. 
Owsley, and Mills out of office, and 
Governor Desha, the successful can- 
didate for the “New Court” party at 
the gubernatorial election of 1824, 
promptly appointed William T. Barry 
Chief Justice, and James Haggin, 
John Trimble, and Rezin Davidage, 
Associates. Of course, the so-called 
“Old Court” faction refused to recog- 
nize this reorganization Act of the 


Legislature or the New Court. Stout- 
ly the “Old Court” continued to hold 
regular sessions and try causes, while 
the “New Court” also attempted to 
function. As months went by, the 


contest became deadly personal. 
Judge Mills was denounced as having, 
while Appellate Judge, gone into the 
Circuit Court room to instruct counsel 
in a case on trial where the Judge had 
formerly been of counsel. Barry, with 
equal violence, was attacked, because, 
after becoming Chief Justice of the 
New Court by appointment of Gov- 
ernor Desha, he had defended the 
Governor’s son indicted for highway 
robbery and murder at Cynthiana. 
Hardin, with his scathing ridicule and 
invective, held Haggin up to scorn by 
reason of facts which had developed 
in a suit filed against him by a Mrs. 
Williamson. Judge Mills, a devout 
church member, regularly wore his 
pistols to prayer-meeting. 

However, reason and judgment 
finally prevailed. The general election 
of 1826 gave the “Old Court” party 
a decisive majority in both branches 
of the Legislature pledged to the re- 
peal of the “New Court” Act. When 
this was enacted, Governor Desha 
vetoed it, but the law was passed 
over his head and the Old Court-New 
Court controversy was dead. Colonel 
Brown in his admirable address paid 
warm tribute to the Kentuckians of 
that day—citizens of a “remote and 
sparsely settled state,” used to rough 
life and rugged freedom of the 
frontier, who were willing to hear and 
competent to appreciate debate upon 
topics as high as the obligation of 
contract, duty, the distinctions of gov- 
ernmental functions and the independ- 
ence of the judiciary—“who could 
and did retreat from and cure a pass- 
ing error and submit themselves to 
the restraint of a true constitutional 
freedom.” 

The remainder of the afternoon of 
the first day’s session was spent in 
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discussing the question: “Should We 
Plead to an Issue,” which involved 
comparison between and considera- 
tion of the Old Code of Practice and 
the Code of 1877. At the close of 
the discussion, a committee was ap- 
pointed “to report upon said question 
at the next annual meeting of the 
Association.” Another committee 
was appointed to report at the next 
annual meeting “whether or not a 
codification of the body of our law is 
practical and expedient.” 

The session was then adjourned to 
the following day. 

Next morning—Friday, June 23— 
the President convened the Associa- 
tion at 10:00 o’clock and Wilbur F. 
Browder, of Russellville, read a paper 
on the Competency of Witnesses. 
“Jurisprudence,” said he, “has long 
been regarded as one of the sciences. 
Yet its growth is retarded and its 
possibilities limited by an irrational 
conservatism.” The progress of re- 
form has been accomplished in many 
instances by “non-professional stu- 
dents and doctrinarian” in the face 
of stout resistance of practitioners 
and jurists. “The purpose of this 
paper,” said Mr. Browder, “is to 
demonstrate, if possible, the necessity 
of abolishing some of the rules of 
evidence which embarrass and ob- 
struct the administration of justice in 
the Courts of the State.” 


Mr. Browder reviewed briefly the 
ancient common law rule of the in- 
competency to testify of all persons 
interested directly or remotely in a 
suit and of persons who had been 
convicted of crime. 


“It was not until 1830,” said he, 
“that Parliament reluctantly enacted 
Statutes 3 and 4, William IV, which 
gave some slight relief from a sys- 
tem radically wrong in principle and 
obviously oppressive in practice. This 
marked the beginning of a gradual 
relaxation of the rule of exclusion 
evidenced in English statutes and 





recent legislation in many states of 
the Union, and in Kentucky by the 
passage of Sections 605 and 606 of 
the Civil Code of Practice. Yet, sub- 
section 8 of Section 606 of said Code 
is couched in the following language: 
‘No prisoner in a penitentiary of this 
state, or any other country, shall 
testify; nor shall any other person 
testify for himself against such pris- 


, 9)? 


oner. 


“Why is a convict incompetent to 
testify?” asked Mr. Browder. “There 
are but two possible answers: (1) 
His imprisonment is proof of his 
inability to tell the truth, or (2) his 
exclusion is imposed as an additional 
penalty for his crime. As to the first, 
it is ridiculous to say that a convict 
is worthy of belief on the last day of 
his sentence and a person of veracity 
on the first day of his release. If the 
conviction for a felony transforms 
persons hitherto truthful into per- 
jurers, how can they stand rehabili- 
tated the first moment they leave 
prison walls? As to the second, if 
exclusion is part of the punishment, 
then the innocent are curiously and 
tragically mingled with the guilty— 
and one person, in effect, may be 
punished for the crime of another. 
This is so, because a prisoner’s testi- 
mony may be of ao value whatever 
to himself, but of incalculable value 
to some other person who is a liti- 
gant.” In such case, great hardships 
may be visited upon honest people 
without adding a “feather’s weight” 
to the penalty imposed upon the cul- 
prit. 

“Testimony,” said Browder, “ought 
to be a right of the litigant rather than 
a privilege of the witness.” 

Browder argued that husband and 
wife should be competent witnesses 
against each other. “The inconsistent 
pretext of the law should not be 
tolerated. Under the chaste plea of 
shielding the sacredness of the marital 
relations from the vulgar gaze, the 
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principals in these domestic dramas 
are driven behind the scenes, and the 
expectant public is served with a 
medley of innuendoes and exaggera- 
tions, half-seen and half-heard mis- 
doings, by the cook and chamber- 
maid, the hired man, and the omni- 


present and omniscient next-door 
neighbor.” 

The following question was then 
discussed, “Is the Position of Our 
Court of Appeals on the Doctrine of 
Implied Malice Correct?” In _ pro- 
posing the question, it was stated by 
the President that for many years the 
Court had followed the doctrine laid 
down in Kriel v. Commonwealth, 68 
Ky. 362, that malice is implied by law 
from any deliberate, cruel act com- 
mitted by one person against another, 
however suddenly done. The Court 
of Appeals in Farris v. Common- 
wealth, 77 Ky. 362, indorsed in Buck- 
ner v. Commonwealth, 77 Ky. 601, 
and Bush v. Commonwealth, 78 Ky. 
268, had declared (1) that it was im- 
proper for the lower court to say to 
the jury that the law implies malice 
from any state of facts, and (2) that 
malice is a deduction to be made by 
the jury and not a question of law 
for the Court. 

William Chenault of Louisville, C. 
S. Grubbs of Russellville, W. R. 
Kinney of Louisville, and Isaac T. 
Woodson of Louisville argued that 
the declaration in the Farris case was 
correct. They asserted that the old 
rule was “a contrivance of the judges 
to extend capital punishment. The 
existence of malice ought to be proved 
to the satisfaction of the jury as any 
other fact in a criminal case. It is 
not for the Court to tell the jury that 
the law implied malice from any 
state of fact, but for the jury to make 
their own deduction from the evi- 
dence before them.” 

On the other hand, the old doctrine 
was stoutly upheld by P. W. Hardin 
of Frankfort, Asher J. Caruth of 
Louisville, and President Buckner 


Should the question of malice—this 
vital element of the offense of homi- 
cide—be left to the finding of a jury, 
oftentimes “unlettered,” and, at all 
times, unlearned in the law? Under 
the Farris doctrine, the jury is forced 
to “determine what malice is, without 
any aid from the court.” Everyone 
will agree that the use of a term 
which cannot be defined is most un- 
fortunate, and that “a free and civil- 
ized country should so mold _ its 
Criminal Code that the law will be 
plain and easily comprehended.” 


When this discussion had been con- 
cluded, Judge Buckner announced the 
next topic on the program for con- 
sideration was “Can Lottery Priv- 
ileges Be Repealed in Kentcky!” On 
this subject the Official Report of the 
First Annual Meeting, now in pam- 
phlet form, makes the laconic state- 
ment that “On motion of Mr. Isaac 
Caldwell, of Louisville the discussion 
of said question was indefinitely post- 
poned.” However, the Courier-Jour- 
nal for that date, under the apt head- 
ing “It Drew a Blank,” reported as 
follows: “Nobody seemed inclined to 
take the initiative in this debate, al- 
though the invitation was several 
times extended by the President. 
After a number of eminent gentlemen 
had been called upon, it became evi- 
dent that the subject was esteemed 
too delicate a one to discuss, and the 
session was adjourned for dinner.” 


By some misunderstanding, the 
hour of convening was not announced 
at the close of the morning session 
and, when 1:30 o’clock arrived, there 
were but few members present in the 
Council Chamber. It was not until 
nearly 2:00 o’clock that the meeting 
was called to order. At that time, 
Judge Buckner announced that a tele- 
gram had been received from Con- 
gressman John G. Carlisle saying that 
he had been unavoidably detained in 
Washington and would not be able 
to address the Association. 





. e e 
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Upon being called to order, the 
question announced for discussion 
was “What Is the Most Just and Ef- 
fective Mode of Regulating Railroads 
by Law.” For a few moments there 
was silence, and then George M. Davie 
arose and addressed the chair. He 
said he had hoped as a member of 
the Executive Committee to do his 
share of silent labor and “leave to 
others the more attractive field of 
speaking.” However, since this very 
important question seemed in danger 
of meeting the fate of the lottery 
question, he felt impelled to say some- 
thing, if only to give the question a 
start. 


“The railroads claim,” said Davie, 
“under the ‘Dartmouth College’ case, 
they received their charter-franchises 
as completed contracts for the con- 
sideration of money and labor to be 
expended by them; that they have in- 
vested immense sums of private 
capital and great labor in reliance on 
these contracts; that the property 
thereby produced, though used for the 
public purpose of railroading, is their 
own; that, as such owners and under 
said charter grant of franchises, they 
are entitled to use said property, while 
so railroading, in accordance with 
their own judgments and interest, 
except so far as restrained by the 
contract; that for the Legislature to 
afterwards insist on inserting new 
limitations and conditions in the con- 
tract, diminishing powers and in- 
creasing burdens, impairs the original 
contract ; and should no more be per- 
mitted than a grantor should be per- 
mitted, years after delivery, to insert 
new conditions in his deed. 


“By the other side,” continued 
Davie, “it is claimed that the charter 
of a railroad company does not neéces- 
sarily constitute a contract or confer 
irrevocable powers or rights, but is 
a mere piece of sovereign legislation 
creating an artificial being which is 
no more relieved from the operation 


of future legislation than the birth 
of a natural person under existing 
code of laws. Therefore, they claim 
that any legislature can, if it deems 
the public interest requires it, fix for 
railroads the maximum rates of 
charge and prescribe their course of 
business in other respects, no matter 
how disastrous it might be to the 
company.” 

H. W. Bruce, of Louisville, said 
the first question to be decided was 
whether the law could regulate rail- 
roads. He said he had studied the 
subject a great deal and the more he 
had studied it, the less had he been 
able to see any way in which the law 
could regulate them. If this law is 
made, it would have to be made by 
people who know nothing about rail- 
roads. The common carrier is re- 
sponsible just as a private individual. 
Though owned by the corporations, 
they are responsible and if any per- 
son connected with the company does 
any act the company is held respon- 
sible, just as a private individual. If 
one employed by the corporation does 
an unlawful act, the company, not 
the individual, is held responsible and 
if any person does an act as a mem- 
ber of the corporation, the company 
is held responsible. Further than 
that, it is impossible to define the 
legal entity of a corporation. 


“T do not think,” Judge Bruce said, 
“The law can make any better con- 
tracts for the parties than they can 
make for themselves.” 

Andy Barnett, of Louisville, said 
that he had never understood the 
meaning of the proposition to regulate 
railroads by law. If the meaning is 
that railroads should, as common 
carriers, be subject to law, there can 
be no dispute as to that for all carriers 
are subject to law. However, if it 
means that statutes should be enacted 
regulating the rates of freight and the 
passage and the like on railroads, 
then there certainly is room for de 
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bate. Mr. Barnett said the property 
of a railroad is an “entirety in which 
the public has no interest.” The rail- 
road is merely a substitute for the 
keel, the flat, or the steamboat. The 
railroads are only the successors to 
the old common carriers. The rail- 
roads are but an improved highway 
and, as a highway, the public has 
police powers over it; but these police 
powers must not be used to rupture 
an existing contract. 

St. John Boyle, of Louisville, said 
that he was in a position to consider 
this question not only professionally 
but also as the executive officer of a 
Railroad Company. He agreed that 
the railroads are highways but ex- 
pressed the opinion that they are also 
monopolies. The Legislature had 
originally intended that everyone 
should run their cars on the railroads 
as they run their boats on the river, 
but it had proved, of course, im- 
practicable and monopolies were the 
outgrowth. What about regulating 
rates? It always had been the rule 
of the common law that the grant of 
an exclusive privilege to a company 
carried with it the implied duty not 
only to exercise it reasonably but 
without partiality to any person what- 
ever. 

At this point, Judge I. W. Edwards, 
of Louisville, moved that no vote be 
taken on said discussion, but that 
the President appoint a committee to 
report on the subject to the next 
annual meeting of the Association, 
which motion was carried. 

A paper was then read by Mr. Ira 
Julian, of Frankfort, on “Sales of 
Land for Taxes by Sheriffs in Ken- 
tucky.” Mr. Julian said that many 
people could not understand why 
“taxes due the state, county, and 
municipalities cannot be collected by 
sale of land in Kentucky.” An emi- 
nent lawyer had recently remarked 
that he would “rather purchase a 
white man sold for vagrancy in Ken- 
tucky than a tract of land sold for 








taxes.” It seemed to be generally 
supposed that tax delinquents are 
necessarily persons of small property 
and little means. Mr. Julian said that 
this was by no means the rule. “Own- 
ers of humble homes are, as a class, 
the most prompt taxpayers we have.” 
These delinquents are often people 
whose wealth is not confined to one 
piece of property alone; “the names 
of very rich men are found in these 
lists,” 

Due to the difficulty of perfecting 
title under tax sales and also as a 
gesture toward persons who had al- 
lowed heavy liens to accumulate, the 
Legislature by Act of April 22, 1822, 
relinquished entirely the state’s claim 
upon all lands which had been pur- 
chased for taxes prior to and includ- 
ing the year 1872. “But the taxes still 
due, since 1872, for which lands have 
been sold and purchased by the state 
amount at this time to the sum of 
$305,302.” 

Mr. Julian then traced at length 
the legal requirements necessary to 
make a valid sale of land for state and 
county taxes in Kentucky. He closed 
his paper by expressing the opinion 
that the recent decision of the Court 
of Appeals in the case of Hoke v. 
Commonwealth, 79 Ky. 567, would 
establish a validity of tax title on a 
firm basis 

The concluding paper of the ses- 
sion, entitled “Statutory Deformities 
and Legal Formalities,” was read by 
John Feland, of Hopkinsville. Mr. 
Feland deplored the fact that “the 
general statutes of Kentucky—this 
conglomeration of bad grammer and 
of subjects and ideas, should be made 
to’ represent the legal wisdom of 
Kentucky for more than ninety 
years.” 

He pointed out that a section en- 
titled: “Special Judges of the Court 
of Appeals,” contains no reference 
whatever to special judges nor even 
regular judges, but confined itself 
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solely to provisions relating to ‘‘terms” 
of Court. “In Chapter 29, ‘Penal 
Offenses’ Art. 17, sec. 10,” said Mr. 
Feland, “the employment of laborers 
is denounced as well as the act of 
laboring and it is declared that ‘every 
person or apprentice so employed 
shall be deemed a separate offense.’ ”’ 

The speaker cited other errors 
which he said were scattered on “al- 
most every page in the whole book.” 
llowever, these inaccuracies of langu- 
age would not be so important were 
it not tor the fact that they made 
meaning obscure and doubtful. He 
cited several instances. The remedy? 
Legislators were not qualified to be 
legal draftsmen. Legislature should 
appoint a commission of “able, ex- 
perienced, educated, practical law- 
yers,” give them “ample time to re- 
view the entire work” and pay them a 
salary that will enable them to de- 
vote their whole time to this under- 
taking. “They should be required 
to publish their work periodically as 
it progresses in order to invite and 
provoke criticism and suggestions 
from the profession and from those 
chiefly affected by the particular law.” 

Again, they should be required, 
“like the revisers of the New Testa- 
ment, to make no_ unnecessary 
changes.” Mr. Feland felt that such 
a work would be of great value to 
the Commonwealth. 

Before the Association finally ad- 
journed to assemble for its next 
annual meeting, at the call of the 
Ixecutive Committee, the President 
announced the time and place of the 
banquet to be held that evening. 
Judge William Lindsay, as chairman 
of the Committee on Officers, reported 
the following for the next ensuing 
year: 


President—Hon. John W. Barr, of 
Louisville 

Ist Vice-President—Hon. Joseph D. 
Hunt, of Lexington 


2nd Vice-President—Wilbur F. Brow- 
der, of Russellville 

Secretary—George Baber, of Louis- 
ville 

Treasurer — James A. 
Louisville 

[’xecutive Committee — Thomas W. 
Bullitt, of Louisville; John Ben- 
nett, of Richmond; James C. Pos- 
ton, of Elizabethtown. 


3eattie, of 


This report was, upon the motion 
of Walter Evans, Esq., adopted by 
an unanimous vote. 

On the evening of the Association’s 
last day, perhaps the most distin- 
guished assembly of men who had 
ever gathered at a banquet in Ken- 
tucky, sat down to a delicious dinner, 
spiced with wit, wine, and eloquence, 
at the historic old Galt House. 

Promptly at 8:30 o’clock, some two 
hundred guests filed from the spa- 
cious parlors into the large dining 
room just across the corridor. The 
long, elaborately laid tables, ranged 
in the form of a colossal “T,” draped 
in snowy linen—soft lamplight re- 
flected in glittering cut-glass—were 
decorated in exquisite floral designs. 
On each lateral wing, stood a tall, 
hand-wrought, silver centerpiece filled 
with the choicest products of local 
hot houses, balanced by similar but 
smaller designs in fruit and flowers 
down the entire length of the table. 

Behind a picturesque arbor of 
potted palms, the dusky members of 
Hamp Winkler’s string band tuned up 
their instruments. The menu beside 
each plate, printed in blue, ivory, and 
gold, bearing the Great Seal of Ken- 
tucky, read: 


Consomme Paysanne 
Broiled Blue Fish, a la Maitre d’Hotel 
Souffle Potatoes 
Sauterne 
Fillet Beef, aux Champignons 
Asparagus, a la Creme 
Chat. Ludon 
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Lamb Chops in Crumbs, Tomato Sauce 
French Green Peas 
Fried Spring Chicken, a la Maryland 
Cauliflower, a l’Allemande 
Lobster Salad, a la Mayonaise 
Piper Heidsieck 
Assorted Cake Vanilla Ice Cream 
Fruit French Coffee 


WINE LIST 
Mumm’s Extra Dry, 
Mumm’s Dry Verz 
L. Roederer, C. B., 
Piper Heidsieck 


Pommery Sec. 
Dry Monopole, 
Ve Clicquot, 

Ve Clicquot, Dry. 


When the guests had been seated, 
the room seemed literally full of 
Civil War veterans—a gracious broth- 
erly intermingling, for the first time 
on a large scale, of Kentucky lawyers 
who had worn the Blue and the Gray 

now renewing old friendships 
strained or broken by the bitter 
fratricidal strife that had almost 
wrecked their beloved state. 

The Toastmaster, General Basil 
Duke, who had commanded John 
Hunt Morgan’s Brigade after his 
death, sat at the center of the lateral 
table. On his right sat Confederate 
General William Preston. On Duke's 
left sat Major Ben Buckner, who had 
led his 20th Kentucky Infantry in a 
furious bayonet charge against Pres- 
ton that bloody day at Shiloh. Beside 
General Preston was his own son-in- 
law, “Yankee” Colonel John Mason 
Brown. Not far away, James Speed, 
Attorney General in Abraham Lin- 
coln’s cabinet, chatted with Robert 
J. Breckinridge, Jr., who had been 
a member of the Confederate Con- 
Down the lengthwise table 
sat two members of the Lexington 
Bar: Major David G. Falconer, who 
had fought under Hooker and Meade 
and lost a leg at Gettysburg, and 
Captain Joseph D. Hunt, another 
Morgan trooper, and the Association’s 
newly elected First Vice-President, 
and many other brethren of the Bar 


gress. 
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who had followed Buell, Bragg, Sher- 
man, Hood, and Longstreet. 

When the dinner was over, the 
tables were cleared, wall lamps 
dimmed, coffee, wine, and cigars 
served, and the string band quartette 
gave a short impromptu program of 
vocal music. 


The first number, the most popular 
romantic song of the Civil War dec- 
ade, dear to North and South alike, 
but the special favorite of Morgan’s 
men, was “Lorena,” with the plaintive 
lines of its opening stanza: 


“The years creep slowly by, Lorena, 
The snow is on the grass again, 
The sun’s low down the sky, Lorena, 
The frost gleams where the flow’rs 

have been.” 


Then came Kentuckian Tom West- 
endorf’s nostalgic: 


“T’'ll take you home again, Kathleen, 
Across the ocean wild and wide, 

To where your heart has ever been, 
Since first you were my bonny bride.” 


The gay, rhythmic “Little Billy 
Woodcock” produced a general tap- 
ping of feet and was followed by a 
new piece of delightful nonsense, the 
lilting, “Polly, Wolly, Doodle.” 


Then, to the hushed audience sitting 
there in the semi-dusk of the big din- 
ing room, came—in the deep harmony 
of melodious voices—an old familiar 
song, the heartache of which has 
been tempered always by its sheer 
beauty : 


“We've been tenting tonight on the 
Old camp ground, 

Thinking of days gone by. 

Many are the hearts looking for the 


light, Ms 
To see the dawn of peace, 


and something more than the pungent 
smoke of rich Havanas blurred the 
vision of the listeners 
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The vocal program ended with 
“Camp Town Races”: 


“Gwine to run all night, 

Gwine to run all day, 

I bet my money on de bob-tail nag, 
Somebody bet on de bay.” 


Then Toastmaster Duke arose and 
tapped his glass with a penknife. The 
time had arrived, he said, for him 
to make the joyous announcement 
that certain distinguished gentlemen, 
whom he was about to give a chance 
to achieve further distinction, were 
prepared and anxious to command 
and reward the attention of the audi- 
ence by eloquence which they re- 
served exclusively for banquets! He 
then introduced ex-Governor James 
B. McCreary, who spoke on the Ken- 
tucky Bar Association. 


The speaker congratulated the Bar 
on following the lead of “New York, 
Illinois, Missouri, and other states, 
including even the young state of 
Nebraska, in organizing the State Bar 
Association.” He pointed out that this 
organization had come at an important 
period in Kentucky’s history. “A new 
Superior Court is being established, 
a convention to revise our state Con- 
stitution will soon be voted on. Legis- 
lation on railroads, on the develop- 
ment of our mineral resources and on 
vested corporate rights are all before 
us pressing for consideration.” He 
hoped that this Association, so aus- 
piciously started, might be encour- 
aged and supported by the lawyers of 
Kentucky for many years to come. 


The toastmaster, in introducing 
Hon. Isaac Caldwell, said: “The next 
toast is “The Bench’—a subject always 
of deep and peculiar interest to the 
Bar of Kentucky, especially when a 
vacancy occurs.” Mr. Caldwell said 
that the remarks of the toastmaster 
did not apply to him, because he never 
did “want to sit up and be talked at.” 
His taste had led him to “stand upon 
the floor and talk at the fellow on the 


bench.” The speaker reviewed the 
“Bench” from its early English origin 
and traced its-growth in America. “] 
call on the lawyers,” said he, “to stand 
by the Bench, as your brothers in a 
place of labor and inadequate pay. 
Stand by them and uphold them in 
their work that they may be cheered, 
at least by the noble sympathy and 
assistance of their brethren of the 
profession.” 


Hon. George Baber spoke on the 
“Legal Press.” The library of the 
old circuit rider seldom extended be- 
yond the limits of his well-worn sad- 
dlebags. “Those were the days,” said 
Mr. Baber, “when law-writers and 
law publishers stood widely apart as 
if they trusted not the profit of close 
intercourse.” The first reports of the 
opinions of an American Court were 
embraced in only two volumes and 
were taken from the press in 1789, 
one being entitled “Kirby’s Connecti- 
cut Reports,” and the other Hopkin- 
son’s “Judgments in the Admiralty 
of Pennsylvania.” As late as 1813, 
the immortal Judge Story had com- 
plained that the reports of his de- 
cisions “find no person willing to 
print them and pay any value for 
the copyright.” Mr. Baber congratu- 
lated the Bar on their good fortune in 
being able to practice their profession 
in the midst of the “fast-growing 
literature of the law.” 


Curtis M. Burnam spoke on “The 
Bar.” Senator William Lindsay 
spoke on “The Lawyer in Politics”; 
Andy Barnett, on “The Old Circuit 
Rider”; and J. C. Beckham on “Our 
Happy Clients.” 


In announcing the next toast, “The 
National Bar Asscciation,” General 
Duke said: “I have the honor of 
introducing to you General William 
Preston, who is acquainted, I suppose, 
with every Bar in the country from 
Canada to Texas.” When the laugh- 
ter had subsided, General Preston, 
President Buchanan’s Minister to 
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Spain; Jefferson Davis’ Envoy to 
Mexico; Major General, commanding 
a division in Longstreet’s Corps, hero 
of Stone River and Chickamauga, 
said that his old comrade in arms had 
taken liberties with him, but that this 
was nothing new. In fact, the “rec- 
ords of the last war” would show 
him “unequaled in all military his- 
tory in the mirth and volubility” with 
which he took whatever came along! 

Familiarity with Bars! Yes, and 
with Bar Meetings also. He remem- 
bered one occasion—and the toast- 
master ought to remember it too, be- 
cause he was there and was a par- 
ticipant. A Judge of the Court of 
Appeals presided and before he (Pres- 
ton) “had made the initial speech,” 
everybody got drunk and the meet- 
ing broke up! Seriously, General 
Preston said, “the National Associa- 
tion” had been formed about five 
years ago. A Kentucky lawyer, Ben 
J. Bristow, was foremost in its or- 
ganization. The speaker said he was 
exceedingly grateful when a mem- 
ber of the Association from Vermont 
had proposed Bristow for President 
of the Association. General Preston 
spoke of the value, benefit, and in- 
spiration that men derived from these 
Associations. Conviviality itself is 
cherished fondly long after the oc- 
casions are over. “Down in Missis- 
sippi,” said General Preston, “a law- 
yer named McNutt was a regular at- 
tendant at all gatherings of his col- 
leagues of the Bar. When about 
‘half seas over,’ he would sing his 
favorite song, ‘The Little Black Bull 
Came Down the Mountain,’ which 
always brought down a storm of ap- 
plause.” In an attempt to corner the 
cotton market, a corporation in which 
McNutt owned practically all the 
shares went broke and, in an effort 
to resurrect the defunct institution, 
he invited a large number of promi- 
nent business men to a dinner. One 
of his close friends said to him: “We 


may be able to raise this money pro- 
vided you do not break loose, as you 
always do at dinners, and sing “The 


Little Black Bull Came Down the 
Mountain.’” “Then, by-God,” said 
McNutt, “I’d rather not raise the 
money than not sing that song.” 

Early milk wagons were clattering 
over the cobblestones of Main Street 
when the banqueteers broke up into 
small groups who shook hands and 
said good-bye in the parlors. Across 
the corridor, the banjoes, mandolins, 
and reed instruments of Hamp Wink- 
ler’s finale blended with the throb- 
bing tones of the bass fiddles—‘“If 
you want to have a good time, jine the 
Cavalry.” 

Success had crowned the First 
Annual Meeting of the Kentucky 
Bar Association far beyond its spon- 
sors’ fondest hopes. It had been not 
only a renewal of professional bonds, 
but, in the genial, leisurely, and can- 
did exchange of opinions and ideas; 
the fellowship found in rare vintage ; 
the magic of music of by-gone years— 
for Kentucky lawyers, many long 
estranged from each other—it had 
been, indeed, a reunion of hearts. 





Attorney General’s Opinions 


Where no resident attorney is avail- 
able a city of the fourth class may 
go outside the city to obtain legal 
service. 

Counties of a judicial district may 
augment the salary of the common- 
wealth’s attorney, provided his total 
does not exceed $7,200. 


A county attorney must prosecute 
all criminal actions for a city within 
his county that has no city attorney. 


While there is no statute prohibit- 
ing it, yet it is contrary to public 
policy to permit a sheriff who is a 
lawyer to practice law during his 
term of office. 
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Have Lawyers Defaulted to The 
Unauthorized Practitioners? 


By ROBERT L. SLOSS 
and JOSEPH D. HARKINS 


EDITOR’S NOTE: Mr. Harkins is the president of our 
Association and Mr. Sloss is a practicing lawyer of Louisville. 


Too many lawyers are essentially 
lazy. That some are fundamentally 
careless in the handling of their own 
business affairs is attested by the rela- 
tively large number of iawyers who 
die intestate. Worse than either of 
these indictments that lawyers have, 
in One important though subtle sense, 
defaulted in their duties to their own 
clients and to the public at large. And 
they have lost business doing it. 

If these charges seem unfair or ir- 
ritating, then they serve a useful pur- 
pose. Read and consider the bill of 
particulars. 

Fifty years ago, when populations 
were smaller, life simpler, and pro- 
fessional specialization a thing of the 
future, lawyers held a secure and re- 
spected place in the community. Per- 
sons who had wills or deeds to be 
drawn, titles to be examined, tax mat- 
ters to be considered, corporations or 
partnerships to be organized, or legal 
actions to be prosecuted or defended, 
never thought of obtaining legal 
services from anyone but a lawyer. 
During the intervening years, things 
have changed, but lawyers have not 
changed with them. Large and com- 
plex metropolitan centers have grown 
up; the one-mule plough has given 
way to power equipment on the farm. 
Banks and trust companies have built 
up wealthy and influential trust de- 
partments; accountants, “tax consult- 
ants,” “business advisers,” real es- 
tate brokers, and notaries public of- 


fer “complete legal service.” Yet 
neither the banks, brokers, account- 
ants, consultants, nor advisers are au- 
thorized to practice law. Yet they are 
performing legal services for clients, 
from drafting a simple deed to ren- 
dering an opinion on involved legal 
problems. 

Until recently, lawyers (and this 
means individuals, not bar associa- 
tions) have taken little interest in this 
encroachment on their rightful do- 
main. Lawyers have not liked being 
accused of operating a closed-shop 
union; partly for that reason, partly 
from carelessness or preoccupation 
with other matters, they have not 
taken a militant stand against these 
unauthorized practitioners of law. In 
the past few years, bar associations 
have awakened to the realization that 
concerted effort and intelligent action 
to. combat these evils are demanded. 

Yet there is some doubt that the 
significance of bar association action 
has sufficiently impressed the mem- 
bers of the bar to enlist earnest and 
continuous support for further efforts. 

Lawyers have no reason to apolo- 
gize for militantly opposing the un- 
licensed, unauthorized practice of law. 
That lawyers benefit from such op- 
position is but incidental to the real 
purpose. That purpose is to protect 
clients and the public at large from 
the serious results which so generally 
flow from their representation by in- 
experienced, unqualified laymen. 
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Which lawyer among us has not 
been called on to unravel the twisted 
threads of a fabric woven by an ama- 
teur lawyer? Which of us has not 
earned fees because his client failed 
to consult him until after he had ac- 
cepted the advice of an inept, perhaps 
ignorant, layman? 

The lawyer or association of law- 
yers which seeks to put a stop to the 
unauthorized practice of law has no 
need to fear an unfavorable public 
reaction, provided that the public is 
adequately informed of the reasons 
for such activity. The only educa- 
tional campaign which will succeed 
in such a program is for each attorney 
to become a public relations counselor. 
He must advise his clients, friends, 
and acquaintances that only by re- 
quiring legal matters to be handled by 
persons qualified by education and 
training and licensed under the law 
can the public generally be protected 
against the serious consequences of 
improper legal advice and represen- 
tation. 

It is largely the fault of the lawyer 
himself that there have been so many 
encroachments on his field. When the 
present federal income tax law went 
into effect in 1913, it was a relatively 
modest tax and did not touch the vast 
majority of citizens. As time passed, 
the coverage of the law was extended 
until today there is hardly a wage 
earner who does not pay it. For many 
years the accountants have observed 
the importance of the income tax law. 
They logically worked into this field 
when their clients, in the process of 
having their books audited, requested 
their accountants to prepare their tax 
returns. Instead of looking the other 
way and saying that the income tax 
laws were too complicated for them 
to understand, the accountants dived 
into the law, informed themselves of 
its intricate mechanisms, and quali- 
fied themselves to prepare the returns. 
From this point, they eased into the 
practice of advising clients in ad- 
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vance how best to minimize the im- 
pact of income taxes or how to com 
bat assessments which they considered 
illegal, rendering legal opinions on tax 
questions, and finally, actually repre- 
senting clients before the collector of 
Internal Revenue, its technical staff, 
and the Tax Court. 

While this activity was proceeding 
quietly, most lawyers turned their 
backs on tax problems. They were 
satisfied to say that the tax law was 
too complex, it involved mostly ac- 
counting problems anyway, or they 
were too preoccupied with handling 
legal matters which they already un- 
derstood to be concerned with this 
new legal field. The truth is, in the 
early stages, they were too lazy to 
learn this new law and did not antici- 
pate its future development. They 
literally defaulted to the accountants. 

The result is that today, when law- 
yers have finally awakened to the 
realization that they have allowed an 
interesting, lucrative, and legal field 
to be pre-empted by others, they 
are opposed by an active, well-or- 
ganized group that is fighting to re- 
tain the ground which the lawyers 
conceded to it. Lawyers now have 
taken their first halting steps to cor- 
rect this situation. The New York 
County Lawyers Association, sup- 
ported by the New York City and 
State Associations, recently prose- 
cuted an accountant for illegally prac- 
ticing law. This case is cited as Ap- 
plication of New York County Law- 
yers Association; in Re Bercu, 273 
App. Div. 524, 78 N. Y. Supp. (2d) 
209, Reversing 188 Misc. 406, 69 
N. Y. Supp. (2d) 703, affirmed 
without opinion by the New York 
Court of Appeals on July 19, 1949. 

The opinion in the Bercu Case is 
well worth considering. Bercu, an 
accountant, gave tax advice to a 
client for which he charged a fee. 
He was not the auditor for the 
client nor did he do work of any 
kind on the client’s books. In find- 
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ing Bercu in contempt and in en 
joining him from engaging in the un 
lawful practice of law, the Court 
pointed out that the quality of advice 
given was in no way involved. The 
court said: 

“The decision must rest on the 
nature of the services rendered and 
on whether they were inherently legal 
or accounting services ... 

“... It is not expected or permitted 
of the accountant, despite his knowl- 
edge or use of the law, to give legal 
advice which is unconnected with ac- 
counting work... 

“An accountant may know more 
about the tax law than some law 
practitioners, just as a labor relations 
adviser, trust officer, or customs 
broker may know more about the law 
relating to their businesses than law- 
yers not specialists in the law relat- 
ing to such business. A layman may 
know a lot of law about a particular 
subject, upon the knowledge of which 
he may rely at his own risk in his 
own business. He may not, however, 
set himself up as a public consultant 
on the law of his specialty. If the 
services of a specialist in some par- 
ticular branch of the law are re- 
quired, the public must still turn to 
the bar, for all reasons of public pro- 
tection for which the bar and bar 
standards are maintained. The law 
specialist offers more and much more 
is required of him for admission to 
practice than knowledge of his 
specialty. He must have a grounding 
in the law and a legal education and 
training; must pass examinations in 
the law and attain and maintain 
standards which are imposed by the 
bench and bar for the protection of 
the public . 

“The law includes many specialties, 
perhaps as diverse as specialties in 
medicine, but they are all related and 
integrated in the common body of the 
law, much the same as specialties in 
medicine are linked in the whole body 
of medicine... 


Technicians are needed to 
serve in bureaus and agencies and in 
numerous non-legal capacities, but the 
counselor licensed and trusted to ad- 
vise the public with respect to the law 
must be a duly qualified and ad- 
mitted lawyer. We are unable, there- 
fore, to regard the admission of ac- 
countants, subject to certain qualifi- 
cations and regulations of the Treas- 
ury Department and the Tax Court, 
to practice before those agencies, as 
an authorization to accountants to 
practice tax law at large or as an 
eradication of the distinction between 
the lawyer’s and the accountant’s 
function in the tax field. 


“Tt is much too narrow a view, and 
one revealing inadequate perception, 
to regard the tax law as mainly a mat- 
ter of accounting. More than most 
specialties in the law, tax law is 
drawn from and involved with many 
branches of law. ... 


“. . . Taxation, which permeates 
almost every phase of modern life, is 
so inextricably interwoven with near- 
ly every branch of law that one could 
hardly pick any tax problem and say 
this is a question of pure taxation or 
pure tax law wholly unconnected with 
other legal principles, incidents, or 
ramifications. 


“.. . We must either admit frankly 
that taxation is a hybrid of law and 
accounting and, as a matter of prac- 
tical administration, permit account- 
ants to practice tax law, or, also as 
a matter of practical administration, 
while allowing the accountant juris- 
diction of incidental questions of law 
which may arise in connection with 
auditing books or preparing tax re- 
turns, deny him the right as a con- 
sultant to give legal advice. We are 
of the opinion that the latter alterna- 
tive accords to the accountant all nec- 
essary and desirable latitude and that 
nothing less would accord to the 
public the protection that is necessary 
when it seeks legal advice.” 





+ « «+ Annual Meeting, April 5, 6, and 7, Kentucky Hotel, Louisville . . - 














. to 
1 in 
the 


law 
ad- 
>re- 


ifi- 
as- 
urt 
as 
to 
an 
een 


it’s 


ind 
on, 
at- 
ost 


ny 
tes 
1S 


ld 
ay 
or 
th 
or 


it- 








KENTUCKY 





STATE BAR JOURNAL 





119 








Bercu raised the question that it 
is inconsistent to allow an accountant 
to prepare tax returns which involve 
the same questions as might be asked 
him when income tax advice is 
sought. The court pointed out that 
the legal question involved in prepar- 
ing the tax return is only incidental, 
while in the case where advice is 
sought on a tax problem, a question of 
law alone is involved. The matter of 
preparing a tax return is not neces- 
sarily or mainly a matter of law, but 
may be prepared by one without legal 
knowledge from instructions fur- 
nished by the Government. However, 
the court points out, there is no in- 
convenience to the public if account- 
ants are ousted from the field of tax 
consultation. The court says: 


“When, however, a taxpayer is con- 
fronted with a tax question so in- 
volved and difficult that it must go 
beyond its regular accountant and 
seek outside tax law advice, the con- 
siderations of convenience and econ- 
omy in favor of letting its accountant 
handle the matter no longer apply, 
and considerations of public protec- 
tion require that such advice be 
sought from a qualified lawyer.” 


The Bercu Case represents an im- 
portant forward step by the legal pro- 
fession in seeking to protect the pub- 
lic from the evils which are inherent 
in permitting unauthorized persons to 
practice law. Other steps in this di- 
rection have also been taken, notably 
Hobson v. Kentucky Trust Company, 
et al., 303 Ky. 493, 197 S.W. (2d) 
454 (1946), with which most Ken- 
tucky lawyers are familiar. That case 
restated the principle that corpora- 
tions are not permitted to practice 
law themselves or through their 
agents or employees, whether or not 
the latter are licensed lawyers. The 
same principle would undoubtedly 
apply to any business organizations 
other than partnerships of lawyers. 





Another case of much importance 
is now pending in the Florida Supreme 
Court against the Keyes Company, 
engaged in the real estate business, 
to restrain it from engaging in the 
practice of law, including the prep- 
aration of leases, rental contracts, 
deeds, mortgages, contracts for the 
sale of property, and other legal in- 
struments, including the filling out 
and causing to be executed of printed 
forms of such instruments and any 
other act or thing constituting the 
practice of law except in the case of 
the preparation by the company of 
any instrument relating to its own 
property. Honorable George E. Holt, 
Circuit Judge of Dade County, Flori- 
da, rendered a vigorous opinion in the 
case on March 21, 1949, which is well 
worth study by every lawyer. The 
court says: 

“The lawyer has a great invest- 
ment in his career. He must be prop 
erly prepared through academic edu- 
cation before he can be admitted to 
law school, once entered there he must 
apply himself to a great extent so that 
he will be qualified to be admitted to 
the Bar, either by a diploma or 
through examination. After he is ad- 
mitted he then must serve a long prof- 
itless apprenticeship. It is a custom 
and a saying of almost universal ap- 
plication that the first ten years of 
the lawyer’s practice are the hardest 
and if he survives that economically, 
mentally, and spiritually, he then 
faces the prospect of success in his 
chosen profession. After he has 
reached this stage it ill behooves a 
Court or Judge to, for no reason at 
all, assail his professional standing 
and his ability to earn money by sug- 
gesting or decreeing or opining that 
his services be rendered to the litigant 
for paltry, mean, and insufficient 
amounts of compensation. This places 
him and his profession in the eyes 
of the public as one engaged in a call 
ing unfit to be termed a profession or 
business and puts him in an eco 
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nomical status of one, in spite of his 
extensive preparation and large in- 
vestment of funds, much lower 
than those engaged in performing 
services of a menial nature which are 
usually reserved for those whose 
mental attainments are such as to re- 
quire not more than a mean pittance 
in payment for their physical services. 
It is also true whenever this occurs 
the whole profession is shocked and 
put out of balance, as if one had used 
the delicate scales of the jeweler to 
weigh a sack of flour. 


“It was suggested during the argu- 
ment that since the Judge presiding 
over a controversy between a layman 
and lawyer as to what constitutes 
practice of law the lawyer judge is 
necessarily prejudiced because of his 
training, inclination, and experience. 
All that is necessary to say in answer 
to this is, first, that if such accusa- 
tion is true the lawyer judge is not 
fit to occupy the high office of one 
who adjudicates controversies and, 
second, this is a complaint directed 
against the Constitution of-the State 
of Florida, written by the people 
themselves who have declared that 
they do not want a layman as a Judge 
but a lawyer and a member of the 
Bar who has had sufficient legal ex- 
perience and age to discharge the re- 
sponsibilities of such positioa. 

“We hear discussed on every hand 
the Bill of Rights and those protected 
by the same. These are great and 
cardinal principles of individual and 
collective liberty that protect the 
citizens of this great country. It is 
high time that someone wrote a Bill 
of Rights for the legal profession for 
the protection of the people. Too 
long the Courts have dallied with the 
principles involved in this controversy. 
Too long have the Judges allowed 
persistent and consistent encroach- 
ment upon the law profession. Too 
long have vacillating Judges written 
conciliatory opinions aiming at pleas- 
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ing both sides, and thus attempting 
to incur favorable reaction from every- 
one concerned. The laymen know as 
they have been led to believe by recent 
Opinions and utterances of various 
tribunals that the Courts will not stand 
up and properly define the law as it 
relates to lawyers and after so doing 
vigorously protect and defend them 
against attack from all sides. Being 
convinced of this they have no hesi- 
tancy in exhibiting their contempt for 
lawyers, and the principles for which 
they stand. This attitude toward the 
legal profession, the law and the pub- 
lic will become ever increasingly ap- 
parent. Such is the case before us. 

“This is the time to call a halt, to 
reappraise the law practice, those en- 
gaged in it. This is the time to call 
a halt and reappraise those who seek 
to undermine and destroy it. This is 
the time to challenge without equivo- 
cation all of those intent upon reduc- 
ing the Bar to the class of the lowest 
paid laborer and require them to dis- 
close their real purpose whether their 
actions are for the benefit of the pub- 
lic as a whole or only to assist and 
advance themselves, at the expense of 
the people.” 

The Bercu, Hobson, and Keyes 
Company cases all indicate that the 
legal profession has awakened, to 
some degree, to its obligations to 
the public and to itself. Each of these 
cases has been prosecuted by a local 
or state bar association, which is as it 
should be. However, for the legal 
profession to reinforce its position as 
an honored and honorable profession, 
the active support of every member of 
the bar is required. Each lawyer must 
constitute himself a committee of one 
to improve the relations between the 
bar and the public. He must mili- 
tantly attack the unauthorized, un- 
licensed practice of law wherever and 
whenever it appears. Only in this 
way can the lawver faithfully comply 
with his oath of office as a servant of 
the Court and of the public. 
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An Advocate and His Mode of 


Procedure 


An Address to the Members of the Court of Appeals and 
Lexington Bar Association at Their Annual Banquet, 1950 


By GEORGE R. SMITH 
Of the Lexington Bar 


EDITOR’S NOTE: Mr. George R. Smith is a practicing 


attorney at the Lexington bar. 
versity of Kentucky. 


the interest of many attorneys of Central Kentucky. 
outstanding case is reported in 173 S.W.(2nd) 977. 


He is a graduate of the Uni- 
His unique mode of defense has excited 


His most 
It ts re- 


ported that in this case his fee was $65,000. 


lt is the great hope of your speaker 
that he shall have the gift to give 
that we may see ourselves as others 
see Us. 

A trial lawyer is a glorified sales- 
man. A ballplayer gets three strikes 
before he is out. The trial lawyer 
gets but one—if he fails to get a hit, 
his client may be electrocuted, or lose 
his inheritance in a civil suit. 

The purpose of this address is to 
reflect on those applied efforts of the 
advocate at the trial table, that we 
may, by comparison, improve our own 
technique. Having never been an 
adherent of established forms in such 
efforts, your speaker will present this 
discussion by conveying to you his 
observations by inference rather than 
in direct personal examples. 

Each idea presented will be through 
the reflections of a juror and the 
Judge of the Court. The thoughts for 
your consideration will be expressed 
by these persons. At no part of this 
discourse will there be depicted per- 
sonal acts of this speaker. 

Thus, instead of the lawyer making 
a speech to the jury, let us first sit on 
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the panel and get its reflection on the 
attorney, then by the Judge and view 
the lawyer and his conduct through 
his Honor’s eyes. 

Since the juror and the Judge view 
every action of the trial attorneys, 
they should be able to furnish first- 
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hand information of our shortcom 
ings and merits. 
Now, as a juror: 


“I dislike the many objections that 
lawyer is making—he is objecting to 
the very thing I want to know. Since 
it is we jurors who are to pass on 
the case, we want the facts—that at- 
torney is eliminating things by his 
constant objections. He asks so many 
puerile and unnecessary questions— 
he dwells on little nothings, with end- 
less tenacity.” 

“Regardless of lawyers’ remarks 
that a man is innocent until proven 
guilty, I am aware of the fact that 
twelve men, just like us jurors, in- 
dicted the defendant and he must have 
been doing mighty bad or the indict- 
ment would not have been issued. 
Frankly, I think he is guilty to start 
with—his lawyer’s conduct in trying 
to object so much hasn’t altered my 
opinion. Again and again he objects 
—-he stumbles twice on the same 
stone.” 

“How well do I know that since 
Noah was a sailor just such mild- 
mannered men as the defendant have 
been known to scuttle a ship and 
cut the throat of their adversary.” 

“Yes, the lawyer has bungled his 
case; he has clouded the issue rather 
than to have frankly and fairly let us 
have the facts for a full consideration. 
Most of the failures in life come from 
pulling one’s horse when it is in the 
act of jumping.” 

“No, he argues his case—he ex- 
plains what each witness has said, 
like a school teacher talking to a 
sixth grade—Does he think we are 
morons? Practically every man of the 
jury has had some college training. 
We have some knowledge of how a 
speech should be made. This lawyer 
has crowded more words into his 
smallest ideas than I care to hear—his 
dumb discourse lacks interest. He 
hacks at the branches when he should 
strike at the roots—he has not dis- 





tilled one rounded thought worthy of 
our consideration. He doesn’t realize 
that those who go to the bottom of 
things are the ones who land on top. 
It is my opinion that a lawyer has no 
more right to speak ill of a witness 
than he has to knock him down. This 
lawyer should condemn the faults of 
witnesses, but not the witness him- 
self. I have never seen a single time 
in the trial of a case when there was 
an appropriate place for harsh words. 
He has uttered many words—I am 
thankful of the realization that my 
ears glean only what I desire of what 
he says. In his long discourse, he 
has no conception that, to me, my 
time is valuable and that he has 
wasted at least two hours which could 
have been better spent. Since, to me, 
there is no choice in rotten apples, 
and, since the defendant, his lawyer, 
and the evidence have created a putrid 
condition for my consideration, I am 
about persuaded as to my verdict. 
Now, let us listen to the other at- 
torney as he argues the case: 


“T like the way he illustrates his 
point—the well told incident sum- 
marized the thought in few words. In 
three minutes, this attorney has en- 
lightened my ideas, where the other 
lawyer took much more time on the 
same subject and said far less. He 
seems aware of the fact that irony, 
nor sarcasm, is argument. He has met 
serious pleading with humor and 
humor with serious pleading. He has 
convinced me that a little wind will 
kindle an ember, where too much will 
blow out the flame.” 

“T liked that expression that ‘apes 
are apes, though clothed in scarlet.’ 
He hits like a bulldozer in britches. 
He acts as if it were better to get a 
juror to reconcile his thoughts rather 
than to change us. We will make any 
changes to be made more readily than 
for an attorney to tell us what to do.” 

“This advocate never uses all his 
matches—when he starts, or fires an 
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idea, he acts as if he knows we will 
take it and carry on from there. It 
goes far to make a man faithful to let 
him understand that you think him 
so. He has such good judgment in 
his every action. After all, common 
sense is the knack of meeting things 
as they are and in doing things as 
they ought to be done.” 

“Truth is like a torch—the more 
you shake it the more it glows and 
the brighter it flames. One of the 
main features of this lawyer’s ad- 
dress has been in getting us jurors to 
believe that he has something he wants 
us to know.” 


\t this point, we go to the bench 
and carry on a “whispered” conver- 
sation with his Honor, as a second 
case is in progress... 


The first remark he made to me 
was: 


“IT feel a little sorry for that de- 
fendant in the case just concluded— 
his rough appearance is against him 

his lawyer has hurt him. This is a 
thing that happens more often than 
anyone would expect. Some defend- 
ants present a rough exterior, while, 
at heart, they are not really bad. 
Others appear as models on the sur- 
face when they are rotten beneath. 
I have a constant concern lest the 
jury punish unduly because of the 
mannerisms of the lawyer.” 


In this new case, the young at- 
torney hesitates and wavers—in order 
to give him confidence, the Judge said, 
with a smile: 


“Young man don’t be disheartened 
—as long as grass is green it grows.” 
“And too, remember that the world’s 
greatest artists were once rank ama- 
teurs. He that is ever cautious will 
accomplish little, while, on the other 
hand, fortune favors the audacious. 
Yes, in great straits, when hope is 
small, the boldest councils are the 
safest.” 


The old Judge carried on with his 
observations. Between each ruling 
presented, his refreshing remarks 
were always appropriate to the ques- 
tion just passed upon. 

As the Judge rules on the young 
attorney’s motions, or objections, the 
tone of voice of the old Gentleman 
carried a spirit of affection, which he 
summarized in a side remark to me 
as he said: 


“When you give a friend a mug of 
milk, don’t rake off the cream—” 

Again, when the young attorney 
was in difficulty, Judge Priest said 
to him: 


“Son, the lightning rod for your 
advancement is your own spine and 
the truest wisdom is a resolute de- 
termination.” 


After a conference between the 
Judge and the lawyers, his Honor re- 
marked: 


“Common sense is very uncommon 
in advocates. They never seem to 
learn that the surest way to have a 
pull with the Court is to prepare the 
case better than the opponent pre- 
pares his. Judges, like all good sports, 
like to ride a winner. And, uncon- 
sciously, they are the first to show it 
to a ticklish observer. The smartest 
juror is the first to ncte it in the 
Judge.” 


His Honor then said: 

“These trial lawyers never observe 
that we are all in the same boat— 
Judge, jury, and lawyers—the one 
who is the best sport while aboard, 
will have the best luck when we land. 
If you have knowledge, let the Judge 
light his candle thereby. Common 
sense does not ask for an impossible 
checkerboard, but takes the one at 
hand and plays the game.” 


The parties announce that they 


rest 


When asked how long he may have 
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in which to address the jury, the 
Judge said to the lawyer: 


“Time itself is not the factor, 
since men boil at different tempera- 
tures. Stop as soon as you are able 
to phrase a feeling line. Remember, 
too, that affections are never wasted. 
The truest wisdom is a resolute de- 
termination. Mercy shines more bril- 
liantly than Justice. Let him that 
would move the world first move him- 
self. Remember this too, my young 
man, enthusiasm is like an electric 
current—all men have it at times, 
one man has it for thirty minutes, 
another for thirty days—the success- 
ful man has it for thirty years. Many 
a live wire would be a dead one but 
for its connections. Hook yours to a 
feeling idea. A bullet fired through 
a gun barrel gains momentum and is 
directed on the course to its target. 
Likewise, an argument must come 
not from, but pass through the advo- 
cate, in order to pierce the heart of 
those for whom the appeal is made. 
The advocate hangs his greatest 
weight on the smallest wires. Emo- 
tions transmitted from the speaker io 
his audience, in a like manner, moves 
men, when their feet won’t.” 





I was amazed at the Judge’s extra- 
ordinary advice to the young attorney. 
It was not until later that his reasons 
came to light. 

The cases are tried. 
journed. 

Stay with me a little longer, my 
friends—an idea comes to me on 
which I want your advice. Judges’ 
batteries need recharging daily—law- 
yers are a constant drain on our re- 
serve. You, too, have been around 
this Court for many years. You have 
seen the constant grind of trials, 
weeping loved ones left behind, the 
bloody clothing exhibited, and grue- 
some pictures shown—you have seen 
men fall from pinnacled heights and, 
like me, have wondered—‘Will it 
never end!” 


Court is ad- 








“Today, as I presided, the man 
convicted was a boyhood friend. The 
more I tried to help his lawyer, in ; 
proper manner, the more I hurt his 
case. You can’t aid those who don’t, 
or won’t, or can’t help themselves.” 

“This boyhood friend was George 
Nelson—the best fisherman who ever 
lived. I well remember, as a little 
boy, he let me carry his fish through 
my home town that I would have 
people think I had caught them. | 
thought I was fooling everyone, when 
everybody knew that they belonged to 
George Nelson. 

“Did you notice a scar on his fore- 
head, running into the edge of his 
hair? I caused that, when in a rock- 
fight with him fifty years ago. 

“IT am certain he didn’t recognize 
me, since neither of us had known 
of the other in half a century. 

“There is something else I want to 
talk to you men about. The Nelson 
case has caused me to think on this 
other subject—” 


What has become of the great 
trial lawyers of years gone by? Where 
is Breckenridge, Bronston, Kemper, 
Denny, Allen, and Muir, of earlier 
days’ Who is to take their places? 

There are many young lawyers, at 
my court, who are able and who 
strive diligently to raise all standards 
of legal ethics to the highest attain- 
ment. Many of them are sons of 
lawyers. These young men, in every 
case, are a credit to their forerunners 
and an honor to the profession. It is 
of these men I am thinking on this 
occasion. What can be done to help 
them become better trial lawyers? 

All sports have coaches to teach 
the athlete how to time his stroke, to 
guard the goal, when to advance, 
when to hold, how to parry, and when 
to thrust. These acts pertain to 
things. On the other hand, in the 
great battle of ideas, the contestants 
are released, without training in the 
legal arena, and allowed to spur like 


a 
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gamecocks. Thus, by self-training 
under the present set-up one is de- 
veloped. Self-taught advocates can 
cope with those receiving training no 
better than athletes can cope with well 
coached opponents. 

Yes, my friend, the trial table is 
hungry and starved for a Prentice, a 
Douglas, and a Patrick Henry. It is 
as barren, today, and undeveloped as 
the Sahara Desert. If such talent 
would appear in the legal arena the 
courtrooms would be filled with in- 
terested spectators. Every courthouse 
would become the center of culture. 
The legal profession would take on a 
new life, and courts would command 
a higher respect. 

Let us look at two cases where men 
have had the influence of the presid- 
ing Judge over their lawyer sons, to 
see if such may be a factor in prompt- 
ng a movement. 

Of all the Judges in this Common- 
wealth, I think of two who have law- 
yer sons. And, what a credit to their 
sires these men are! Young Phil 
Ardery flew from Africa, a thousand 
miles, and bombed Poletti. He val- 
iantly faced constant death, and came 
home a “hero.” He has guided his 
course in the legal field past danger- 
ous shoals. He is the pride of his 
father. 

Young Elvin Stahr came home 
from war with a colonel’s rank, a dis- 
tinguished soldier. He is now the 
Dean of Law and is a success in that 
assignment. I predict that he will yet 
become the head of a university. His 
father’s heart is, also, filled with pride 
of this achievement. 


Although I have no son, my heart 
yearns to leave a better court than 
that I came to. Like the farmer who 
plants an orchard, though he never 
expects to use the fruit, I have re- 
solved to take a fatherly interest in 
the junior members of my bar. From 
here on, it shall be my program to 
have one of them sit by my side each 
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day. I shall show him mistakes as 
they are made at the trial table, that 
the standards of my court may be 
bettered. By so doing, there will de- 
velop a closer understanding between 
us. A more co-operative and friendly 
program will grow, and by profiting 
from the mistakes of others, a better 
advocacy must, by force, be developed. 

Courts are the medium, or prism, 
through which unseen talents of advo- 
cates are processed. The light lines 
of their talents are reflected and made 
visible by the verbal touch of the 
Judge. When he tilts the prism of 
kindliness and helpfulness toward a 
young advocate the reflection on the 
mental wall of the colors produced 
will be raised to a higher plane. 

When men look up to see them- 
selves as others see them, and then 
look down to see themselves as they 
are seen, an urge is born within their 
hearts to help men climb the ladder 
which they, themselves, aspired to 
scale in their youthful dreams. 

The main reason I asked you men 
to stay, was to read you a little poem 
which I have composed while think- 
ing of my younger days 

Where is it? Has it disappeared ? 
Oh yes, I now recall, I had it in with 
the Instructions. I marked it No. 3; 
Mr. Clerk, you are to blame for this. 
Now, I'll have to give old George 
Nelson a new trial upon my own mo- 
tion—I wonder if I can do so on any 
other grounds ? 

Since I think I can recall the lines, 
I’il give it to you anyhow: 

If I could draw the veil 

And bare unchartered spheres, 


Men would take the trail 
Surpassing all their peers. 


If I could sow a seed 

That would grow into a plan, 

And fill a serious need 

To make a better man. 

The heartthrobs felt could move the 
earth, 

Emotions’ touch with us remain, 

Since ideas’ waves have endless worth 

Such efforts would not be in vain. 











Mother of Men and Schools 


Cumberland university, with 107 years claimed as official age, 
can logically be credited with a much longer history, ancestor 
of such schools as Ward-Belmont, Peabody, and Montgomery Bell 


By DIXON MERRITT 


EDITOR’S NOTE: 


This article is taken from the Nash- 


ville Tennessean of December 4 and is used by the Journal with 
special permission of the Tennessean and the author, Mr. Dixon 


Merritt. 
ates of Cumberland. 


Cumberland university, nurturing 
mother of men and of colleges! Like 
nearly every female, matron or maid, 
she does not publicly claim her full 
age. One hundred and seven years— 
that is what she says. There are 
those who intimate that it ought to 
be 123. But I happen to know—no 
matter, for the moment, how—that 
she is actually 164 years old. The 
date celebrated as her birthday is 
really the anniversary of her second 
marriage. The little old church house 
pointed to as her first home—still 
standing and in use on North Cum- 
berland street in Lebanon—was in 
point of fact at least her third home. 

All of this means that, though 
Lebanon is her home, she has not 
always lived there. And it may ex- 
plain how, she having been more than 
once married and divorced, her chil- 
dren bear different names—names as 
diverse as Peabody and Montgomery 
Bell, and Ward-Belmont 

But that is getting ahead of the 
story. 

To get at the beginning of this 
story, it is necessary to go back into 
history—a long way back. 

I suppose we ought to go back to 
the battle of Culloden, where William 


It is used because many Kentucky lawyers are gradu- 


Augustus, Duke of Cumberland— 
third son of George I1I—commanded 
[english troops. But let us go only 
as far back as that May morning of 
1748 when Dr. Thomas Walker, with 
his company of hunters and explorers, 
came into the head of Powell valley, 
was struck in the face by the rugged 
and ‘picturesque range of mountains 
to the west, and named the country 
Cumberland in honor of the hero of 
Culloden. 


It is a country which, in its full 
extent, stretches roughly from Cum- 
berland, Maryland, to Gadsden, Ala- 
bama, but the name is commonly ap- 
plied to that portion which lies in 
Tennessee and Kentucky, and _ that 
is the portion which concerns us here 


The Cumberland country was, in no 
great while, settled and there had 
to be an institution of higher learning 
for it. Such an institution was estab- 
lished—with some help from _ the 
state of North Carolina but mainly 
by church people—in 1785 at Nash- 
ville with the name of Davidson 
academy. 


Twenty years later, about, the in- 
stitution was rechartered as Cumber- 
land college. Under that name for 
another 20 years it was the pioneer 
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college for all the Old Southwest, 
though Transylvania in Kentucky 
tagged close behind. 

Then, in 1824, there came down 
from New Jersey, where he had de- 
clined the presidency of the state 
university, Dr. Philip Lindsley to 
head the college in the wilderness. 

Dr. Lindsley was an educational 
pioneer. He had advanced ideas. 
Strict religionist though he was, he 
believed that educational institutions 
should not be under the control of 
churches. It may have been a good 
idea—it has been widely accepted— 
but there were those then, as there 
are now, who did not agree with it. 

When, in 1826, Dr. Lindsley re- 
chartered Cumberland college as the 
University of Nashville, with some- 
what sweeping changes in the set-up, 
not all of his support would stay with 
him. Part of it withdrew to a farm 
and some log buildings just out of 
Princeton, Ky., and continued as 
Cumberland college, chartered now by 
the state of Kentucky. They brought 
Dr. Franceway Rana Cossitt down 
from New Hampshire (he had 
preached in these parts earlier, both 
as an Episcopalian and as a Presby- 
terian) as president and pieced out 
the faculty from what sources they 
could. 

The Kentucky Cumberland had an 
uninterrupted run of hardly more 
than 15 years. Then the pressure to 
bring Cumberland back home be- 
came too strong. The Cumberland 
Presbyterian church, which now sup- 
ported it, had the bulk of its strength 
in Middle Tennessee. 

Locations were considered. Leb- 
anon, for the purpose of erecting a 
building, offered to put up $10,000 
in cash, and that, as somebody said 
in chapel at Cumberland a while ago, 
was not hay in those days. It was not 
even kale. It was big money. Then, 
too, Lebanon was a city of settled and 
seasoned culture. One of its citizens, 
James Chamberlain Jones, was gov- 





ernor of Tennessee. Another, Robert 
L. Caruthers, was congressman from 
the district. Still another, Nathan 
Green, was justice of the Supreme 
Court of Tennessee. All three of them 
were named as trustees in the articles 
of incorporation when, in 1842, Cum- 
berland University was chartered by 
the state of Tennessee. 

Not all of the Cumberland at 
Princeton came to Lebanon, as not 
all of the Cumberland at Nashville 
went to Princeton. None of its phys- 
ical assets came, but they amounted 
to little, anyway. Dr. Cossitt came 
as president and most of the faculty 
came, immediately or ultimately. Dr. 
Richard Beard, notably, hung on at 
Princeton for some years, served as 
president of what was left, but finally 
came to Lebanon, taught theology 
through a long life, gave a son, E. E. 
Jeard, as a lifelong servant. 

So, in the fall of the good year 
1842, Cumberland University opened 
its doors—yes, there were two in the 
little old church—in Lebanon. It took 
until 1844 to put up the new build- 
ing. The munificent $10,000 that Leb 
anon had provided was by no means 
enough to do it, but the money came. 
And the building, when completed, 
was among the largest and the hand- 
somest educational structures in the 
South. 

A faculty not less notable than the 
building was shortly assembled. Dr. 
Philip Lindsley, not at ali abashed by 
the fact that this was the thing which 
refused to go along with his advanced 
ideas in education 20 years earlier, 
sent to it as professor of modern 
languages one of his three illustrious 
sons, N. Lawrence Lindsley. Alex- 
ander P. Stewart came from West 
Point as professor of mathematics; 
James M. Stafford from Ohio Uni- 
versity, where he was a protege of 
William Holmes McGuffey, as pro- 
fessor of the natural sciences. 

These, with what came from 
Princeton and what could be re- 
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cruited upon occasion, made an arts 
faculty the equal of any that then 
existed in the United States. Hardly 
short of a miracle is the alacrity with 
which Cumberland in all its depart- 
ments—arts, law, and theology—took 
its place alongside the old established 
institutions of the East. In many 
ways it surpassed them, was more 
progressive. Harvard and the Uni- 
versity of Virginia law _ schools 
dragged on as one-year affairs for 
years after Cumberland had gone to 
the two-year plan. Cumberland’s fam- 
ous—or infamous, according to the 
way you look at it—one-year law 
school was a creature of much later 
years when circumstances seemed to 
make it necessary. 

Those were the three great law 
schools — Harvard, Virginia, and 
Cumberland—in the 1840-50 decades. 
Before the end of the period, Cum- 
berland had more alumni than either 
of the others in the Congress of the 
United States and on the benches of 
federal and state courts. Its other de- 
partments were almost equally emi- 
nent. 

Then the great crimson flower of 
war burst into bloom over the land. 


Lebanon was not secessionist, and 
Cumberland was not. They both did 
all they could to prevent secession, 
but it came and the school could not 
continue to operate through the war. 

A. P. Stewart had long been, in 
loving nickname to the students, “Old 
Straight.” He had done some big 
things for the school, not the least of 
which was to establish in it the first 
college Y.M.C.A. in the world. Al- 
ways a reserve officer in the U. S. 
army, he now resigned his commis- 
sion and went into the Confederate 
service. Two thirds of the Cumber- 
land students went along with him 
and took with them their nickname. 
Even he was a lieutenant general, 
A. P. Stewart was still “Old Straight” 
to all his soldiers. 
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Prof. W. J. Grannis—“Old Billie” 
—went the other way. And approxi- 
mately a third of the Cumberland stu- 
dents went into the Union army. 

Both “Old Straight” and “Old 
sillie” were to return at the end of 
the war and to labor long years in 
the work of rebuilding, but the mag- 
nificent building, still new, was not 
destined to withstand the shock. Be- 
fore the end, it lay in ashes. Burned 
—by whom? The Federals occupied 
it but there is no evidence that they 
burned it. There are some indications 
that some of the people of the town 
did it in resentment at its use by Fed- 
eral soldiers. At any rate, the build- 
ing burned. Endowment securities 
were wiped out. At the end of the 
war, Cumberland had only its name 
and its debts. Yet, curiously, nearly 
all of its faculty returned—not to 
salaries but to work. 

The first to get back, apparently, 
was W. E. Ward, graduate of the 
class of ’51, member of the faculty 
after that, but one who used most of 
the time in money raising efforts. 


Ward stood among the ashes of his 
alma mater—a single Corinthian col- 
umn of which was erect. He picked 
up a piece of charred wood and wrote 
on the column the single Latin word 
“Resurgam’’—in translation, “I will 
arise.” 

That word in charcoal became, 
when the others returned, the voice 
of faith crying amid the desolation, 
and Cumberland did arise. ‘The 
phrase stands yet on the university 
seal in the revised form of “Cineribus 
Resurgo.” Probably it does violence 
to Dr. Ward’s meaning. Probably he 
did not expect Cumberland to arise 
literally among its own ashes but 
vicariously and elsewhere. At any 
rate, he did not wait to see the event 
but went and established Ward Semi- 
nary in Nashville, the Ward’s that 
served so long and so faithfully and 
finally was combined with Belmont 
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College to become the Ward-Belmont 
of today. 

And that is how I come to class 
Ward-Belmont, along with Peabody 
and Montgomery Bell, as children of 
Cumberland. All of it may be ques- 
tioned. But I have known parenthood 
established in court on poorer evi- 
dence. 

The great builder of prewar Cum- 
berland was not Dr. Cossitt but Dr. 
Thomas C. Anderson, who had come 
along from Princeton as professor of 
ancient languages. Cossitt resigned 
the presidency in 1844 to take up 
what seemed to him—what would 
have been if it could have succeeded 
—a greater work. Prophetic, he saw 
20 years ahead of the event the flower 
of war shadowing the sky and knew 
that its roots were in hell. He tried to 
prevent it—with a newspaper, The 
Banner of Peace. This paper he 
founded, edited, published, till he 
knew the cause was hopeless. 

Since 1844, Dr. Anderson had been 
president, had builded a university, 
carried it to the height of its glory. 
But he was unable to take up the 
burden again after the war. The 
“Resurgam” was accomplished under 
the guidance of Dr. B. W. McDonald 
of the theological faculty, who was 
president from 1866 to 1873. 

Then began one of the most re- 
markable chapters in the history of 
this or any other university. Nathan 
Green, Jr., was made president, 
though, for once, the office was called 
“chancellor.” He was to continue un- 
interruptediy in that office for 30 
years and to be recalled for another 
three-year stretch—33 years in all as 
a university president. He began 
teaching law, with his father and 
Robert L. and Abram Caruthers, in 
1856 and continued until his death in 
1919. He met his classes the day he 
died. Sixty-three years a teacher in 
one institution! He was one of the 
first students to enter Cumberland in 
1842 and was graduated with the first 





class in 1845. Seventy-seven years in 
one school! 

Most of the history of Cumberland 
University that is now commonly 
known was made under the admini- 
stration of Judge Green as president. 
It is too well known to be recounted 
here except, perhaps, to say that 
President Green had a faculty hardly 
less notable for length of service than 
he was himself. Andrew B. Martin 
in law; Robert V. Foster and Win- 
stead P. Bone in theology; Andrew 
H. Buchanan and John I. D. Hinds 
and William Duncan McLauchlin in 
arts: three decades is the shortest 
peried one dares mention in connec- 
tion with the services of any of them. 

From the opening of the doors in 
Lebanon in 1842 to the retirement of 
Nathan Green, Jr., as president in 
1902 was considerably more than half 
the life of Cumberland University 
under its present charter, in Lebanon. 

3ut there was much of strife and 
discord in the somewhat less than half 
of Cumberland’s life that has elapsed 
since Green’s retirement. There was, 
for instance, the so-called church 
union between Cumberland Presby- 
terians and Presbyterians U.S.A.—in 
which Cumberland was the little 
birdie in a badminton game, battered 
about from one to the other. 

And then there is the final astound- 


ing, unbelievable chapter—that a 
board of trustees of one denomination 
should give the  institution—lock, 


stock, barrel, and breech-pin—to an- 
other denomination. But the self- 
perpetuating board that had ad- 
ministered Cumberland under Presby- 
terian auspices for more than a hun- 
dred years did, in 1946, turn it over 
to the Baptists — buildings, 53-acre 
campus, endowment funds, every- 
thing. It is now the property of and 
administered by a board of trustees 
named by the Tennessee Baptist Con- 
vention. It looks as though the old 
girl has at last contracted a marriage 
that will stick. 
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At a radio auction, conducted by 
the Glasgow Lions Club for the 
“March of Dimes” drive, donations 
were asked to purchase a dressed 
lamb to send to Judge C. B. Latimer 
of the Kentucky Court of Appeals— 
the idea being that all donations over 
the cost of the lamb would go tg the 
“march of dimes” fund. Over four 
hundred dollars was donated, and the 
lamb was also donated. All this as 
a courtesy to the popular judge and 
to help the afflicted children. 


The Pulaski County Bar Associa- 
tion met at Somerset on January 16 
and elected the following officers: 
Gladstone Wesley was re-elected 
president; John Prather, secretary; 
and Robert Jones, treasurer. The as- 
sociation voted to reduce the minimum 


fee for uncontested divorce cases 
from $75 to $50. 
W. J. Myre has announced the 


opening of his new law office at Ben- 
ton. He was formerly a member cf 
the law firm of Prince, Acree, and 
Myre. His new office is in the Riley 
suilding. 


Henry Meigs II has joined the law 
firm of Phil Ardery and Charles L. 
HToman at Frankfort. 


Russell Clyde Jones has opened a 
law office at 208 West Third Street, 
Owensboro, and announces that he 
will specialize in tax work. He is 
associated with Robert E. Humphreys, 
Jr. 


W. EF. Darragh was elected presi 
dent of the Fayette County Bar As 
sociation in January, he succeeds 


S OF THE PROFESSION) 
we 


John Davis. Charles Wylie was 
elected first vice-president. The elec- 
tion of a second vice-president was 
tied between Frank McCarthy and 
Donald Moloney, upon the drawing 
of straws Mr. McCarthy won. Cal- 
vert C. Roszell was elected secretary, 
and Shelby Hurst was _ re-elected 
treasurer. 


James E. McDaniel of the Owens- 
boro bar is the first probation officer 
of the Owensboro Police Court. He 
was appointed as such in December. 


A portrait of the late R. Monroe 
Fields, circuit judge of the 35th ju- 
dicial district from 1928 to 1948, was 
presented to the people of Letcher 
County by the Letcher County Bar 
Association, January 4. The picture, 
an oil painting by a Cincinnati artist, 
is now hanging in the circuit court 
room of the courthouse at Whites- 
burg. 


Douglas Keen, county attorney of 
Alien County for twenty years, has 
opened new offices in Scottsville for 
his private general practice. 


Marshall A. Dawson has been re- 
appointed city attorney of Versailles 
Mr. Dawson has served as city at- 
torney of Versailles since 1941. 


Harry R. Kurrie, Jr., of the Jef- 
ferson County bar was a member of 
Jefferson County grand jury in Janu- 
ary. This is the first time a lawyer 
has been a member of the grand jury 
within the memory of the jury secre- 
tary. Mr. Kurrie waived his exemp- 
tion. He said he thought it was 4 
citizen’s duty to serve. 
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Kentucky, the second state in ad 
dition to the original 13 to be ad 
mitted to the Union, was one of the 
first to have a federal district court 
within its borders, according to a di- 
rectory recently released by the ad- 
ministrative office of United States 
Courts. The directory notes that 
Kentucky’s first federal judge was 
Harry Innis and that he was ap- 
pointed September 26, 1789. 


Harry W. Berry has opened a law 
office in the Smith Sterns Building 
in Burkesville for the general prac- 
tice. 

A. Murray Beard and Robert O. 
Trent have tormed a partnership for 
the general practice of law at Hard- 
insburg. The firm is to be known as 
Trent and Beard. 


Don C. Van Hoose and Ben H. 
Vaughan have formed a partnership 
for the general practice at Paintsville. 


At the January meeting of the 
Letcher County Bar Association the 
following officers were elected: 
French Hawk, president; Henry M. 
Caudill, vice-president ; and Stephens 
Combs, secretary-treasurer. 


Attorney Ben L. Kessinger, Jr., of 
the Lexington bar is a new U. S. 
Commissioner for the Eastern District 
of Kentucky. He was appointed by 
Judge Ford and sworn into office in 
December. 


Malcolm Rhoads, Ft. Thomas at- 
lorney, is now the city manager of 
Newport. 

John A. Fulton, formerly assistant 
U. S. district attorney, is now as- 
sociated with the firm of Woodward, 
Hobson & Fulton in the Kentucky 
Home Life Building in Louisville. 


The law firm of Drinnon & Whalin, 
Middlesboro, has been dissolved, due 
to the fact that Mr. Drinnon is now 
commonwealth’s attorney. Mr. Whalin 
has moved his offices to the Peoples 
Bank Building. 


Floyd K. Hollan is the new city at 
torney of Elizabethtown. He suc- 
ceeds D. M. Cooper. 


Charles E. Whittle of the Williams- 
burg bar served as special judge of 
the Perry Circuit Court in January. 


J. Milton Luker was made city at- 
torney of London by the city council 
of that city in January. 


Walter Chyle, Jr., of Morgantown 
has announced that he has withdrawn 
from the firm of Myers, Bilyeu & 
Chyle, which has heretofore main- 
tained offices in Morgantown, Russell- 
ville, and Bowling Green. He will 
practice alone at Morgantown. 


Robert B. Halloran of Bellevue 
has been admitted to practice law in 
Kentucky by the Court of Appeals on 
a certificate from Ohio. 


tverett Jennings, a prominent law- 
yer of Chicago who formerly prac- 
ticed law at Providence and at Madi- 
sonville, died at Tucson, Arizona, 
Sunday, November 6. 


Judge Carroll M. Redford of the 
Barren County Court was elected 
president of the Kentucky County 
Judges Association at the group’s 
annual meeting at the Kentucky 
Hotel, in Louisville, in December. 


The law firm of Sandusky and 
Kreuger of Somerset has been dis- 
solved, and Mr. Kreuger has opened 
offices on the second floor of the 
Albertson Building on West Mt. 
Vernon Street. Judge Sandusky will 
keep his offices in the present location 
in the Pinnell Building. 


Lewis E. Harvie of Whitesburg 
has retired from the practice, closed 
the office in Whitesburg, and moved 
to his old home in Danville, Virginia. 
He opened a law office in Whitesburg 
in 1907, and has been there since. He 
says he expects to return to Whites- 
burg every month or so to visit with 
friends. 
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John Bascomb Williams died at his 
home in Washington, D.C., in No- 
vember. Mr. Williams was a native 
of Inez and for some time practiced 
law at Catlettsburg. 


The Hon. Richard Reid Rogers 
died of a heart attack at the Uni- 
versity Club in New York City, 
where he made his home, in Novem- 
ber. Mr. Rogers was a native of 
Bourbon County, and for a long time 
was a prominent attorney at Mt. 
Sterling. 


W. Baxter Harrison of Covington 
is the new president of the Kenton 
County Bar Association. He was 
elected at the December meeting for 
a one-year term. Also elected were 
Wiliam O. Ware, vice-president; J. 
L. Cushing, treasurer; and E. J. 
Elliot, secretary. John A. Kohrman, 
the retiring president, presided over 
the meeting and acted as toastmaster 
at the dinner that followed the meet- 
ing. The Hon. J. Ballard Clark of 
LaGrange was the principal guest 
speaker. 


The. law firm of Coleman, Harlin 
& Willock of Bowling Green has an- 
nounced a change in its personnel, 
and henceforth will practice as Cole- 
man, Harlin and Orendorf. R. D. 
Willock has been elected president of 
the Citizens National Bank of Bowl- 
ing Green, and Jo T. Orendorf, for- 
merly of the firm of Finn and Oren- 
dorf, has joined the firm. 


Gardner Reed, formerly connected 
with an insurance company in Chi- 
cago, has established a law office in 
Covington. He is associated with 
Louis W. Garman in the practice. 


At the December meeting of the 
Boyd County Bar Association, held 
at the Henry Clay Hotel in Ashland 
on December 6, the secretaries of the 
various members of the association 
presented a hilarious “Gridiron Club” 
type program. With the lawyers and 


their wives as spectators, the secre- 
taries presented four skits lampoon- 
ing the foibles of their bosses. There 
was but one male member of the cast, 
Attorney B. S. Wilson, Jr., who en- 
acted all of the women’s roles—such 
as that of the stenographer, the court 
reporter, and the pretty girl witness 
The skits included: “A Secretary's 
Lament,” depicting the trials and trib- 
ulations of a lawyer’s secretary when 
she is alone in the office and her boss 
is in court. “Reg Writes a Deed” 
depicted a lawyer getting a deed writ- 
ten with the help of other lawyers. 
“Justice by Imes,” a burlesque on a 
session of Ashland Police Court over 
which Judge A. R. Imes presides. 
“The Greatest Show on Earth,” a 
parody on the activities of the lawyers 
in Boyd Circuit Court during “motion 
hour” with Judge Watt M. Prichard 
presiding. The program was so well 
received that it was suggested that it 


be made an annual affair. Miss 
Dorothy Jo Martin presided. Miss 
Ernesteen Webb wrote the script. 


Other participants were Miss Ger- 
trude Thornton, Miss Edna Leonard, 
Miss Lula Blevins, Mrs. Edna Wonn, 
Miss Vivian Ratliff, Miss Loretta 
Baumgardner, Miss Shirley Bentley, 
Miss Lila Lou Gross, Miss Ina Man- 
ning, and Miss Camilla Broyles. 


There were 57 persons who passed 
the State Bar examination and were 
granted licenses to practice, as a re- 
sult of last fall’s examination. 

Hon. George J. Ellis is the new city 
attorney for the city of Glasgow. Mr. 
Ellis assumed the duties on the first 
Monday in January. 


Abolition of all fees to prosecuting 
attorneys and giving the court more 
power to aid unfortunate children was 
urged at the winter meeting of the 
Judicial Council. The council adopted 
a motion to ask the legislature to make 
it a felony for a parent to disobey a 
court order to support a child. 
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At the fall meeting of the Bowling 
Green Bar Association Hon. Marcus 
Redwine of Winchester was the guest 
speaker. Mr. Redwine emphasized the 
importance of public relations in the 
legal profession. He added that the 
stress is now on preventive law, which 
is designed to keep people out of 
trouble, rather than to help them after 
they have gotten into trouble. 


lion. W. D. Cochran of Maysville 
served as special judge of the Ken- 
ton Circuit Court in December. 


Hon. James Gillenwater of the 
Glasgow bar has been named judge 
pro tem of the Glasgow Police Court 
to serve in the absence of the regular 
judge. 


Hon. H. L. Bryant of Pineville has 
been re-elected president of the Bell 
County Bar Association for the year 
1950. Judge R. L. Maddox of Mid- 
dlesboro has been elected vice-presi- 
dent, and Kelly Clore of Pineville, 
secretary-treasurer. 


Miss Patricia Evans, daughter of 
Dr. Alvin E, Evans, dean emeritus 
of the University of Kentucky Col- 
lege of Law, was admitted to practice 
at the Fayette County bar in De- 
cember. She is a graduate of the 
U. of K. Law School. 


Attorney Joseph J. Bradley is the 
new corporation counsel for the City 
of Lexington. Mr. Bradley is the 
first full-time counsel to be employed 
by the city under a modern admini- 
Stration, 


H. B. Kinsolving III has been a 
member of the firm of Kinsolving and 
Reason at Shelbyville. He enters the 
~“ of his father H. B. Kinsolving, 
r. 


J. B. McNamara, who was recently 
admitted to the Kentucky bar, has 
opened his office on the second floor 
2 the Rogers Building in Mt. Ster- 
ing. 





Assistant Attorney General Hal 
Williams and Secretary of State Glen 
Hatcher were guest speakers at a 
dinner given by Phi Alpha Delta, 
legal fraternity at the University of 
Kentucky, in December. Special 
guests were members of the Court of 
Appeals. 


The Hon. W. E. Jones, retiring 
Police Judge of Glasgow, enjoyed the 
unique distinction of administering 
the oath of office to two of his three 
sons as county officers in December. 
He swore in at the same time his 
son Frank W. Jones as county at- 
torney of Barren County and his son 
Winford S. Jones as county judge of 
Todd County. 


Robert L. Meisburg, Jr., has been 
appointed assistant prosecutor in the 
Louisville Police Court. He has 
charge of the prosecution of traffic 
violations. 


At the December meeting of the 
Boyle County Bar Association held 
in Danville a program patterned after 
the Gridiron Press Club was given. 
One section was entitled “A Little 
Frivolity Might Help Us All.” The 
speakers and their subjects in this 
section were, “The Advantages of 
Procrastination,” Chenault Huguely; 
“Recollections of Past Members of 
the Bar,” Henry Jackson; “Why a 
Lawyer Was Not Chosen as a Dis- 
ciple,” Rev. E. C. Newlin; “Weight 
of the Bar,” George Silliman; and 
“Last but Not Least,” Judge Kendrick 
S. Alcorn. 


Edwin C. Willis of the Louisville 
bar is the new Commissioner of In- 
dustrial Relations. He was appointed 
in December by Governor Clements 
to succeed George Curton of Louis- 
ville, deceased. 


James Gillenwater has opened an 
office for the general practice of law 
in the Pare-Ferguson 
Glasgow. 


Building in 
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R. L. Myre has resumed the prac- 
tice of law in the Citizens Saving 
Bank Building at Paducah. For sev- 


eral years Mr. Myre has been en-. 


gaged in several businesses. 


John C. Anggelis of Versailles has 
opened a law office at 209-211 Bank 
ot Commerce Building, Lexington. At 
the Lexington office he will be as- 
sociated with Hon. Jesse K. Lewis. 


The new law offices of A. D. Yelton 
were opened in the Peoples Deposit 
Bank Building at Burlington in De- 
cember. Mr. Yelton held open house 
and about three hundred visitors 
called. 


The Grayson County Bar Associa- 
tion has threatened to use both the 
criminal and civil law to stop the un- 
lawful practice of law in their county. 
They complain that many laymen per- 
sist in writing wills, deeds, and 
mortgages for a fee. 


The law firm of Cubbage and Cub- 
bage of Leitchfield has announced its 
dissolution. The reason for the dis- 
solution is that the junior member, 
Thomas H. Cubbage has been elected 
and has assumed the duties of county 
attorney of Grayson County. Allen 
P. Cubbage will continue to practice 
from the offices occupied by the firm, 
and Thomas H. Cubbage from his 
new offices. 


Thomas Burchett of Ashland is the 
new president of the Kentucky Com- 
monwealth’s Attorneys Association. 


Attorneys Ernest N. Fulton and 
Elmer E. Hubbard of Bardstown have 
formed a partnership for the general 
practice at Bardstown. The firm name 
is Fulton and Hubbard. Will H. 
Fulton, Jr., is associated with the firm. 


George M. Dearing has opened a 
law office in the Moore Building on 
South Main Street in Greenville. 


Thomas A. Ballantine of the Louis- 
ville bar has withdrawn from the law 
firm of Allen, McElwain, Dinning, 
Clark and Ballantine in order hat 
he may devote more time to his duties 
as president of the Louisville Taxicab 
& Transfer Company. Added to the 
law firm are A. Shelby Winstead and 
William A. Gardner, the firm name 
is now Allen, McElwain, Dinning and 
Clark. 

Rollins Burnam is now engaged in 
the practice at Richmond; he is as- 
sociated in the practice with Clay 
Shackelford. 


The law offices of Harrison and 
Threlkeid at Williamstown have been 
discontinued. It was thought that 
after Mr. Harrison’s death Mr. Threl- 
keld would continue the firm under 
the same name, but Mr. Threlkeld 
has opened new offices in the Wiggin- 
ton Building. 


Attorney Carroll Franklin is the 
new city judge of Madisonville. 


Garfield Drinnon is now the Com- 
monwealth’s attorney for the Bell- 
Leslie District. 


P. J. Clark, county attorney of 
30yle County, is the new president of 
the Kentucky County Attorneys As- 
sociation. 


Henry Merhoff of Morristown, 
Tennessee, passed the Kentucky bar 
examination in 1924. He dropped by 
the office of the Clerk of the Court 
of Appeals in December, 1949, and 
picked up his license. Mr. Merlioff 
is in the insurance business and says 
that he does not intend to practice, 
but that he wanted his license to look 
at. 


Thomas Marshall is the new presi- 
dent of the McCracken County Jar 
Association, and Frank L. Pearl, the 
new vice-president ; Miss Georgia .\/ae 
Nelson continues as secretary and 
treasurer. 
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Russell O’Neil, retiring county at- 
torney of Muhlenberg County, has 
opened his law office in Central City 
to resume his private practice. 


e Taylor County Bar Association 
has taken steps to stop the unlawful 
practice of law in Taylor County. The 
association by resolution threatens 
prosecution of anyone so offending. 
Sim lar action has been taken in 
Casey County, where it has been very 
effective. 


ed M. Warren was named as city 
solicitor of Newport in January. This 
appointment completed the city’s legal 
sta Mr. George Muehlenkamp is 
the assistant prosecutor in the police 
court. 


The law firm of Vincent and Cook 
of Cynthiana has been dissolved. John 
R. Cook, Jr., of the firm has opened 
an office in the Bank of Commerce 
Building in Lexington, while Mr. 
Vincent continues to practice in Cyn- 
thiana. 


David Martin is the new 
torney of Franklin. 


city at- 


J. T. Bowser, Jr., has assumed his 
duties as prosecutor in the city court 
of Winchester. He is elected for fou 
years and succeeds Russell Grant 
whose term expired in December. 


Henry M. Griffin has announced 
the opening of his office for the gen- 
eral practice in the Smith and Bates 
Building on West Third Street in 
Owensboro. 


Martin Kirchoff is the new presi- 
dent of the Campbell County Bar As- 
sociation; Bruce Henneberg is the 
new secretary; Fred M. Warren the 
new vice-president; and Howard M. 
Horton the new treasurer. 


Judge Roy Helm of the Court of 
Appeals was the guest speaker at the 
annual meeting of the Fayette Coun- 
ty Bar Association in January. Judge 


Helm, speaking in lighter vein, said 
there was a serious split in the Court 
of Appeals conference room, some of 
the judges insisting on rocking chairs 
while others thought straight chairs 


adequate. Seriously, he advocated 
the streamlining of court rules to 
make the dispensing of justice more 
efficient. 





The Journal, following its custom, 
reports the following deaths in the 
ranks of the profession which have 
heretofore been unreported: 


Joseph R. 
at Irankfort, 


Carpenter of Frankfort 
January 11. 

George G. Buckingham, Sr., of 
Louisville at Louisville, December 27. 

Rollin Hurt of Columbia at Co- 
lumbia, December 19. 

Jesse F. Davis of 
Louisville, February 2. 

George C. Burton of Louisville at 
Washington, D.C., December 2. 

Jesse I. Miller of Lexington at 
Washington, D.C., November 9. 

J. B. Wall of Harlan at Harlan, 
November 25. 

Fred C. Drake of Warsaw at War- 
saw, November 8. 

Harlan T. Beatty of Beattyville at 
Louisville, November 14. 


Louisville at 








LAW LIBRARY FOR SALE 


My husband, former State Senator Fred 
A. Harrison, passed away on September 17, 
1949, and I am offering for sale his entire 
law library, consisting of: Kentucky De- 
cisions; Kentucky ~ ay Kentucky igest: 
Kentucky Law Re porte: Corpus lopedi Rul- 
ing Case Law; Biasheld's Cyc ia of 
Automobile Law; Caldwell’s entucky 
udicial Dictionary; Baldwin’s KRS & 1949 
upplement; Stanley’ s Instructions & Sup- 
lement; Caldwell’s Complete Ky. Form 

ook; Roberson’s Ky. Criminal Law, and 
other books too numerous to list. Write 

Fred A. Harrison, Williamstown, Ken- 
wee eo Phone numbers, Williamstown 395 
a 
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PICNIC GROUNDS -:- BOAT and MOTOR RENTALS 


1] Miles East of Murray off State Highway 94 
ADDRESS: P. O. Box 384 - MURRAY, KENTUCKY 
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HOME 
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Aa New a4 Today 


It’s the NEW Treatise on 


FEDERAL 
PRACTICE and PROCEDURE 


By the SVation’s Goremost Authority 


WILLIAM W. BARRON 
Chief of the Revision Staff which drafted the new Title 28 U. S. Code 
“Judiciary and Judicial Procedure” 


and 


Hon. ALEXANDER HOLTZOFF 
of the 
U. S. District Court for the District of Columbia 
and former Secretary of the U. S. Supreme 
Court Advisory Committee which prepared the new 
Federal Criminal Rules 


— Authors of Forms — 
F. A. DARNIEDER and J. VINCENT KEOGH 


Ask for details and attractive price 
WEST PUBLISHING CO. ST. PAUL 2, MINN. 

















